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PREFACE 


The following pages contain the substance ol sixteen Tagore ' 
Law Lectures delivered in the montjis of November, December* 

^ and January last. aX: ^ 

The literature of the subject ccflisists of (1) Mr. Bigelow’s 
Treatise on the Law of Estoppel midwife Application in Practice. 
[5th Ed., Boston : Little, Brown & (Jo., 1890] ; (2) Tlu; Law 
of Estoppel, Everest and Strode. [London : Styvetas and Sons, 
1884] ; (3) An Essay on the Principles of Estoppel. [.London : 
Maxwell and Son, 1888] ; all of which have b8en consulted, 
and to which the author desires to express his obligations. 

It will, however, bo observed that a new # departure has lieen 
mad^ in the present arrangement anil treatment of the Law of 
Estoppel. As to this a word of explanation is necessary. 

The two branches of Estoppel rest upon different principles. 
Estoppel by Representation consists of an infinite number of 
applications of the doctrine of changed situations, and, in view of 
the recent important decision of the Judicial Committee in Sarat 
Chunder Dey v. (roped Chunder LahaJ is capable of a more 
extended application. Esto|y>ol by Judgment, on the other hand, 
which has hitherto boon brought into greater prominence in the 
text-books, depends upon the principle of .finality ii; litigation, 
and has its limits clearly de final. 

It is to be observed that the Law of Estoppel in this country 
in no way differs, as to its principles, from the present, law 
relating to this subject in England. But, as regards Estoppel 
by Representation, the subject has developed irregularly in 
India, and the Indian cases often fail to illustrate important 
topics. The principal English decisions have, therefore, b<yn 
* ■ ■■ - - - - - - ---- - • ----- - - ... 

1 I. L. K„ 20 Calc., 296 ; L. K., 19 I. A., 203 [1S92J. 
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sot out;, sometimes at considerable length, m view of the fact 
that the English Reports are not always accessible # td the 
practitioner. Estoppel by Judgment, on the other hand, is 
nfore completely codified in this country, and the Indian Case- 
Law affords ample illustration. 

No apology seems to be needed for confining, as fa?* as 
*possiblc, within the limits of the Introductory chapter, the 
' historical and" obsolete aspects of a subject which has its 
foundations in modern decision. 

f or the convenience of readers, the date of each case has 
bepn placed next after the reference, and also in the Table of 
Cases, and the Index ha# been made as full and complete as 
possible. 

Calcutta, July 1898. 


A. C. 
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THE LAW OF ESTOPPEL 

IN BRITISH INDIA. 


INTRODUCTION. 

<* 

Lk a ding Piu nciples. 

Introductory— (a) Position of Estoppels in J u risprud e r i c e — Tie mod ial* Rights 
- Estoppels as rules of Evidence Admissions-— Representations — Part- 
Performance - Estoppel I >y Judgment Merger— (ft) 1 listen cal Division * 

Growth of Equitable Estoppel Unpopularity of Estoppels— Estoppel by 
Record in the Roman Law and at Common Law— Estoppel by Deed. — 

Estoppel in Pais (r) Practical Division — Representations- Estoppef by 
Conduct — Doctrine of changed Situations — Bcnami Transactions — Land 
lord and Tenant Bailor and Bailee Licensee of Patent — Vendor and 
Purchaser— Principal and Agent —Negotiable Instruments — Estoppel in 
connection with Companies -Estoppel by matter in Writing- Admissions 
—Admissions in the course of Judicial Proceedings — Estoppel by Judg- 
ment, — Rule as recognised in India— Forum Parties — Subject Matter — 

Cause of Action — Judgments in rein — Foreign Judgments —Treatment 
of the Subject. * 

The main object of this Introduction is to clear the ground introductory. 

for a detailed examination of the various branches of the 

» 

law pervaded by the doctrines of Estoppel, so as to start 
with accurate notions as to the limits of the subjocj. 1 
Bearing this in view, it is proposed in the first place to 
define the position of Estoppels in the field of Jurispru- 

1 “ The word ‘ estojV is often 19 Ca-lc., 513 (532) ; L. R., 19 I. A., 

used in the Indian cases very 10S [189*2]. In Sural Chuuder Dey 

loosely to denote obligations which v. Co/ntl Chinnier La ha, L. R., 19 

do not rest on Estoppel at all. I. A., 203 ,[]S‘)2], their Lordships 

Such uses of the word are not of Hie Privy Comic I have laid 

countenanced by the definition of down that section 115 does not 

Estopped in section 115 of the Evi- enafT anything different from the 

deuce Act.” Suremf.ro Kmhuh Hoy law of England on the subject of 

v. Doonja Sounder*/ Dosser, I. L. 11, Kstoppel'*by Representation. 

1 
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I, HA UINlf PRINCIPLES. 


Estoppels are 
either rules f of 
Evidence or 
form part of 
the law of 
Civil Proce- 
dure. 


Their pos 
in durispr 
donee. 


denc.e ; secondly, very briefly to treat of the Jbistorical 
side of the question ; and lastly, to lay dowii as clearly 
as possible the general scheme of these lectures, assigning 
each topic to its appropriate place. : 

Estoppels arc sometimes regarded as fictitious statements 
treated as true, and modem 'Estoppel has been stated to 
have been established with the deliberate intention of 
making falsehood take the place of truth . 1 Estoppels are, 
however, of infinite variety 2 * and cannot be manufactured 
arbitrarily . 8 The simplest way of apprehending their 
nature will be to regard them either as rules of Evidence, 4 * * * ' 
or as forming a branch of the law of Civil Procedure.! 

(a) Jar idle Division . 

The function of Substantive law being to define rights 
and liabilities, Adjective law deals with the application 
of Substantive law to particular cases, providing a method 
of assisting the person of inherence or the person in whom 
the right resides, against the person of incidence, or the per- 
son against whom the right is available. Estoppels come 
under the head of Adjective law, Estoppel by Represen- 
tation being a branch of the law of Evidence which 
determines what facts are to be proved, and the manner in 


1 L. Q. R., Vo], vi, 79. See the 

remarks of Jessel, M.R., in General 

Finance, dr. Co. v. Liberator , Ij.i1., 

10 Oh. I)., 15 (20) [1878]. “ The 

whole doctrine of estoppel of this 

kind, which is a fictitious state- 

ment treated as true, might have 

been founded in reason, but 1 am 
not sure that it was. There is 
another kind of estoppel Estoppel 
by Representation— which is found- 
ed upon reason, and it is founded 
upon derision also ” ; see also per 
Bramwell, L. J., in Simm v. Anglo- 
American Telegraph Co. dr. b. R., 
f>Q. B. I)., 202 1 1879]. “An estoppel 
may be said to exist where a per- 
son is compelled to adifiit that to 


be true which is not true and to 
aet upon a theory which is con- 
trary to the truth.” 

2 Per Garth, 0. J., in Ganges 
M anu/acf nring Co. v. Sounijmu/l , 
1. L. R., 5 Calc., 009 [1880]. 

a Per Old tty, J., in Colonial 
Bank v. Hepworth , L. R., 30 
Oh. I)., 30 [1887]. 

4 Estoppel is treated in English 
works on Evidence under the head 
of conclusive as opposed to dis- 
putable presumptions. See Pitt 
Taylor, 8th ed., Chap. V., p. 114. 

* See N Ua Ramw A mir Begum, 
1. L. R., SAIL, 325 (331) [ISSb]; 
Balkishau v. Kishan Lai , I. L, R., 
11 All., 148 (153) [1888]. 
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'which they may be proved, while Estoppel by Judgment 
falls within the class of rules framed for the condupt of 
legal proceedings for the purpose 6f bringing before the 
Courts the materials upon which the facts are to be proved. 1 

Rights may further be regarded as antecedent or reme- 
dial. The causes of remedial rights are infringements of * 

antecedent rights. A remedial rjght depends for As en- 
forcement upon the power of the Stat§ ; and Adjective law 
prescribes the mode in which the assistance of the State 
is to be invoked, that is, the steps which have to be taken 
in order to set in motion the machinery of the law-courts. 

Thus Adjective law comprises rules for the following pur- 
poses : — 2 ' * 

(a) Selection of jurisdiction and an appropriate tri 5 
bunal. » 

(/>) Summoning the defendant, and the witnesses. # 

(e) Informing the Court by means of pleadings of 
the nature of the plaintiffs claim and of the 
defence set lip. 

(i d ) Settlement of issues narrowing tlio scope of the 
proceedings to certain definite points upon 
which the parties are at issue. 


(e) Framing rules of Evidence as to the way in 
which the facts are to be proved upon which 
each party endeavours at the hearing to main- 
tain the truth of his view of the case. 

(/) The Judgment by which the Court decides jtho 


matters in litigation. 

((/) The procedure in appeal. 

(A) Execution, or the means by which the success- 
ful party may obtain the assistance of the State 
to carry the judgment in his favour into effect. 
The position of Estoppels in the law 


of Evidence is Estoppels as 

rules of Evi- 


that of personal disqualifications filling up a gap in the donee. 


1 Stephen, Introduction to the * Holland’s Jurisprudence, Chap* 

Evidence Act, KM. Holland’s ter X\l 
Jurisprudence, Chapter XV. 
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LEADING PRINCIPLES. 


Admissions. 


"Representa- 

tions. 


evidence 1 and operating so as to prevent either party from 
proving certain facts in judicial proceedings. The object 
of judicial proceedings is to ascertain rights and liabilities 
which are dependent on and arise out of facts, which 
again are either facts in issue or relevant to the* issue. 
Before an alleged fact can be treated as existing so as to 
allow the Court to draw inferences from it, the feet must 
be properly proved, and the instrument by which a Court 
is convinced of the existence of a fact is evidence . 2 In 
certain cases a party to a proceeding will be precluded or 
estopped from denying the truth of a matter which he 
has intentionally caused or permitted another to believe 
to 3 true, and to act upon that belief. 3 Estoppel is 
effective where an action must succeed or fail if the 
defendant or plaintiff is prevented from disputing a par- 
ticular fact alleged. 

In this connection it is necessary to explain what is an 
Admission. Admissions are statements suggesting an in- 
ference as to facts made under certain circumstances, and 
are not conclusive proof of the matters admitted unless 
based upon representations of such a nature as to give rise 
to am estoppel, in which case the truth of the admission 
is not allowed to be denied. 4 Estoppels, regarded as rules 
of Evidence, are founded upon Representations, and are 
nearly akin to Admissions, being similar in effect but 
more powerful in degree. 

Iv epr ksent AT ioNS may operate as being a part of the 
transactions constituting a contract, in which case the 
estoppel is said to be merged in the contract, and may 


1 »Scc Low v. J3onrf.ru, L. II., 3 
Oh., ’1)1 , at j). 105, per ISowen, L. J. 

2 Stephen, Introduction to tlic 
Evidence Act, Chapter I. 

3 Evidence Act ( I of 187*2), s. 

115. — u Estoppel is only a rule of 
Evidence ; you cannot found an 
ac tion upon Estoppel. Jgstoppcl 
is only important as being one 


step in the progress towards relief 
on the hypothesis that the defend- 
ant is estopped from denying the 
truth of something which he has 
said.” Per Bowen, L. J., in Low 
v. Bouverie , L, K., 3 Ch. ’91, at 
p. 105. 

4 Evidence Act (I of 1872), ss. 
17-31. 



JURISTIC DIVISION. 


give rise* to tlicr escission of the contraft obtained by its 
means or to compensation . 1 A Representation may also 
operate, apart from any contract, a j an estoppel prnvent- 
ing the person making it from denying its truth as against 
any person whose conduct has been influenced by it. 

Here the statement is binding, apart from any promise or 
agreement, as part of the general law of Estoppel. »Ue- 
presentations may also become actionable as wrongs or 
may amount to a criminal offence . 2 It is however neces- 
sary to point out, and the fact should always be borne in 
mind when dealing with a question of Estoppel by Repre- 
sentation, that a statement in order to found an estoppel 
should be clear and unambiguous . 5 * * 8 % 

It should be remembered, too, that Representations only Part -per for- 
operate as estoppels when there has been a Part-perform- 1,rtIut * 
a nee of some kind, that is to say, when the ’other party 
has been induced to alter his position by reason of the 
Representation. 

The position of Estoppel by Judgment has next to be Estoppel hy 
considered. Upon judgment being given, the remedial 
right belonging to the person of inherence extinguishes 
itself and becomes merged in a new right, and the jfidg- 
ment of a superior Court has, by virtue of its conelusive- 
ness, come to be regarded as creative of rights instead of 


5 See Pollock on Contract. E<1. 
5, pp. 505 —507. 

9 Per Stephen, J., in Maddison 

v. Alderson, 5 Ex. I)., 293 [1880J. 

8 “ This is an ancient rule as to 
estoppel by statements in a deed, 
as appears from EolleV. Ahr. ‘Es- 
toppel : ( (P) pi. 1 and 7),’ and was 
acted upon by Lord Cairns in 
Heath v. Crealoch [L. It, 10 Cli , 
2*2 ( 1 S74 )]. 1 n General Finance , <hc. 
Co. v. Liberator , [L. IL, 10 Ch. D., 
J5 (1878)] Sir J. Jessel followed 
the last case and intimated that, in 
his opinion, the doctrine ought not 


to he extended, there being no 
reason for preferring one innocent 
purch/iser to another. That cer- 
tainty of statement is also required 
to maintain an estoppel upon a 
statement not by deed, appears 
from Freeman v. Cooke [*2 Ex. 054 
(1848)] where relief was refused 
upon the ground that no reasonable 
man w ould have acted on the faith 
of the statements made if they were 
taken together.” Per Kay, \j. J., 
in Row v. Bouverie , L. K., 3 Ch., 
’91, at p. 113, and see per Bow'cn, 
L. J., at lOU. 
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merely declaratory of them . 1 A judgment may he re- 
garded as conclusive, either upon the principle that it is 
such cogent evidence .that no averment to the contrary can 
prevail against it, or upon the more reasonable ground 
that the object cf the suit being obtained as far as possible 
at that stage, it would be useless and vexatious to subject 
the defendant to another suit for purpose of attaining tbe 
same result. The cause of action is changed into matter 
of record and the inferior remedy is merged in the higher . 2 
The rule of Estoppel by Judgment may be simply stated to 
be that the facts actually decided by an issue in one suit 
and in a competent Court cannot be again litigated be- 
tween the same parties, and are conclusive between them 
for the purpose of terminating litigation . 3 

Estoppels in a scheme of Jurisprudence may therefore 
be presented as follows : — 

I. Positive law means and includes — 

I. Substantive law which defines rights and liabi- 
lities. 

II. Adjective law which enforces remedial rights 
through the instrumentality of the Courts by 
„ providing for ( inter alia ) — 

(a) rules of Evidence limiting the field of enquiry, 
(//) the conclusiveness of certain Judgments. 


* L. Q.R.,Vo1. vi, 82, where it is 
pointed out that similarly a bond 
instead of proving a debt has come 
to be regarded as creating a new 
right- 

9 King v. Hoare , 13 M. & W», 
494 [1844]. Per Parke, B. “If 
there be a breach of contract or 
wrong done or any other cause of 
action by one against another and 
judgment be recovered in a Court 
of Record, the judgment is a bar 
to the original cause of action, 
because it is thereby reduced to 
a certainty and the object of the 
suit attained so far as itfean be at 


that stage, and it would be useless 
and vexatious to subject the de- 
fendant to another suit for the 
purpose of obtaining the same 
result. Hence the legal maxim 
* Transit in rem jwHcatam 9 — the 
cause of action is changed into 
matter of r record which is of a 
higher nature and the inferior 
remedy is merged in the higher.* 
See Greathead v. Bromley, 17 East, 
450 [1798]. 

8 Boihau v. liullin , 2 Ex., 005 
[1848]. “The facts actually litigat- 
ed by an issue in any suit cannot 
be again litigated between the same 
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IL Oije branch of the law of Estoppel belongs tp the 
sill) joct of evidence, and consists of rules disquali- 
fying certain persons from ^denying the trutli of 
representations made by them upon the faith of 
which others have acted. » ^ # 

III. I* ho other branch of the law of Estoppel relates to 
the conclusiveness of certain judgments, and^ as a 
part of the law of procod Are belongs to the divi- 
sion of Adjective law. The ‘rule of procedure, 
however, which declares that two actions cannot 
be brought for the same cause, passes by merger 
into a rule of Substantive law, the right upon 
which the judgment is founded being merged and 
destroyed in the right created by the judgment 
itself. 

(b) Hi id o ri ca l 1 )ir is! o a . 

The Common Law dootVine of Estoppel is stated* by (hwtjMoqin- 
Vice-Ohancellor Bacon to have been a device to which the Uhk ,ihto, ' pd * 
Common Law Courts resorted to strengthen and lengthen 
their arm and by tactics of special pleading to obtain for 
themselves the power which the Court of Chancery could 
exercise without foreign assistance . 1 In the result techni- 
calities of a confusing and oppressive character were creat- 
ed, and men were often entrapped by formal statements and 
unguarded admissions. By degrees, however, the sound 
and reasonable principle was esbJjlished that men should be 

parties ami are evidence bet ween trine of Estoppel is purely lojjjal, 
them, and that conclusive, upon a that that Estoppel in ilstechni- 
dilfcrcnt principle and for the cal sense i.s a device of the Common 
purpose of terminating litigation.” Law corresponding to the doctrine 
/Vo* Parke, B, p. 081. See Code of of Representation in Equity. In 
Civil Procedure (Act XJ V of 1882), a modern sense Estoppel may pro- 
as. 13, 14.; Evidence Act (I of 1872), bably be regarded as a wholly 
as. 40 —42. equitable doctrine. See Jordan v. 

1 Keats v. Phillips, L. R., 18 Oh. Monet/, f> H. L. Ca., 213 [1854]; 

I)., 500 (577) [1881]. This remark Citizens Hank of Louisiana v. 
of Bacon, Y. 0., appears to throw First National Hank oj New Or - 
a tiood of light upon averyditti- leans, L. R., 6 E. and I. A., .15 
cult subject. The Vice-Chancel- (300) 1 1873] ; Loin v. Louver is , 
lor observes further that the doc- L. R., 3Ch., ’01, 82. 
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LEADING PRINCIPLES. 


Unpopularity 
of Estoppels. 


enabled and encouraged to put faith in the conduct and 
statements of their fellows . 1 The principle upon which 
the 'modern doctrine M Estoppel by Representation rests 
is that of common honesty and good faith, which in reality 
tends to maintain right and justice and the enforcement of 
contracts which men enter into with each other — one of 
the great objects of all law . 2 As will presently be shewn 
the doctrine of E stopped by Representation founded upon 
contract was practically unknown in the time of Lord 
Coke. Now, however, a doctrine which was formerly con- 
demned as odious, and considered to make rather against 
than on the side of truth, has been expounded by Courts of 
EqVvity in a wise and liberal spirit, to the promotion of con- 
fidence in business transactions and the discouragement of 
4 fraud. Some of the dicta of the .English Judges arranged 
in chronological order will serve to illustrate the gradual 
recognition of the utility of Estoppel in Pais , or by Re- 
presentation . 3 


1 L. Q. R., Vol. i, 127. ‘In the 
old law-books,* says Mr. Smith, 

‘ truth appears to have been fre- 
quently shut oat by the interven- 
tion oV an Estoppel when reason 
and good policy required that it 
should bo admitted/ Smith’s Lead- 
ing Cases, notes to Pur Hess of King- 
ston's case. Oth ed. Vol. ii, 829. 

* For Baron Martin in Cathfxvrt- 
sou v. I r ring , 4 H. & N., 7 AS [ IS59 1, 
or«as Eyre, C. J., puts it. “ This 
all proceeds upon an argument urn 
ad homimm , it is saying you have 
the title but you shall not be heard 
in a Court of Justice to enforce it 
against faith and good conscience.” 
Collins v. Marlin , 1 Bos&. Pul., 651 
[1797]. 

8 “ Estoppels are so called be- 
cause a man’s act or acceptance 
stoppeth or closeth his month to 
allege or plead the truth.” Co. Litt. 
352u . See also 5525. “ Estoppels 

are odious and not to he construed 


or raised by implication.” ralmer 
v. Ekins, 2 Ld. ltayrn., 1553 [17— S]. 

The law of Estoppel is not so 
unjust or absurd as it has been 
too much the custom to represent.” 
per Taunton, J., in Bowman v. Tay- 
lor. 2 Ad. & E., 291 [IS34|. In How- 
ard v. Hudson, 2 El. & B., 1 [1853J, 
Lord Campbell speaking of “ what 
is called an Estoppel ” says : “It 
is not quite properly so called but 
it operates as a bar to receiving 
evidence. Like the ancient Estop- 
pel this conclusion shuts out the 
truth and is odious and must be 
strictly made out.” Wightman, J., 
added, “ I prefer not to use the 
word ‘ estopped.’ ” But Cromp- 
ton, J., observed, “ I do not think 
an Estoppel of this kind is always 
odious ; in many cases I think it 
extremely equitable to act. upon 
the doctrine. The ride (as ex- 
plained in Pickard v. Sears and 
Freeman v. Cooke) takes in all the 
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At, Common Law there were three kinds of Estoppel — 
(a) by Record, (b) by Deed, (c) in Pats. 


Estoppel at 
Common Law. 


important commercial cases.” In 
Lewis v. Clifton , 14 0. B. (N. S.), 
254 [1854] Jervis, C. J., observes, 
“ Nor is there any Estoppel in 
pais or by standi ng by, — a doctrine 
which seems to me to have been 
carried to a dreadful extent.”— 
“ The doctrine of Estoppel, though 
now to a great extent obsolete, was 
well-known in ancient times,” per 
Martin, lb, in Swan v. Nwrth Bri- 
tish Australasian Co., 7 H. & N., 
(ill [ISO-*]. “ The doctrine estab- 

lished by the cases of Pickard v. 
Scars and Freeman v. Cooke is a 
most useful one, and l should be 
sorry to see it; narrowed or fritter- 
ed away.” Per Mel lor, J., in Swan 
v. North British Australasian Go 
2 H. & C., 1.77 [1863]. “ In various 
forms the law has always held men 
to their own acts and representa- 
tions where the interests of others 
have been affected by them. ” Per 
Wilde, lb, in Swan v. North British 
A ustralasian Co., 7 H. & N., 632 
[18(13]. Mel lor, J„ in Board v. 
Board , L. lb, 9 Q. Ib, 48 (54) [1873], 
speaks of “the wholesome doctrine 
of estoppel.” - “ Sometimes there is 
a degree of odium thrown upon the 
doctrine of Estoppel, because the 
same word is used occasionally in 
a very technical sense, and the 
doctrine of Estoppel in pais has 
even been thought to deserve some 
of the odium of the more technical 
classes of homologation. But the 
moment the doctrine is looked 
at in its true light it will be 
found to be a most equitable one, 
and one without which, in fact, 
the law of the country could not 
be satisfactorily administered.” 
Per Lord Blackburn, in Bur- 
kinshaw v. Nick oils , L. K.,3Ap. 
Cas., at p, 1026 [187N]. “Estoppels 


are ocuous and the doctrine should 
never be applied without a neces- 
sity for it. If itever can be appl iod 
except in cases where the person 
against whom it is used has so con - 
ducted himself, either in 'yhat he 
has fciid or done, or failed to say 
or do, thpt he would, unless estop- 
ped, be saying something contrary 
to his former conduct in what he 
had said or done, or failed to say 
or do.” Per B ram well, L. J., in 
Baxendale v. Bennett, L. U. f 3 
Q. B. I)., 5*20 [1878]. “ I jib not 
wish to speak against the* principle 
of estoppels, for I do not know 
how the business of life could go 
on, unless the lavi recogi/tsod their 
existence ; but an estoppel may be 
said to exist, where a person is 
compelled to admit that to be tnie 
which is not true and to act upon 
a theory which is contrary to the 
truth. I do not undertake to give 
an exhaustive definition, but that 
formula nearly approaches a cur- 
rent definition of Estoppel.” Per 
B ram well, L. J.,in Simm v. Anglo- 
American Teteffraph Co., L. lb, 
5Q. Ib D., 188(202). [1S79]. “The 
doctrine of Estoppel was recog- 
nised in the Courts of Common 
Law just as much as it was in the 
Courts of Equity, and it seems to 
m<* that an estoppel gives no title 
to that which is the subject-matter 
of estoppel. The estoppel assumes 
that the reality is contrary to that 
which the person is estopped from 
denying, and the estoppel has no 
effect at all upon the reality of the 
circumstances ... 1 am speak- 
ing now of the estoppels which 
arise upon transactions in business 
hr in daily life.” Per Br£tt, L. J., 
in Simm v. Ara/to American Tele - 
f/rapib Co., at p. 206. 
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LEADING PRINCIPLES, 


)>y Estoppel by Record is derived from the principle recog- 
nised in the Roman Law, res judicata pro veritate accipit ur, 
a matter once decided is to be taken for truth, the principle 
being that when there has once been a judicial determina- 
tion of a cause agitated between real parties upon which 
a real interest has been settled 1 * the decision operates as 
a bar to a re-litigation of the same matter so that a mul- 
tiplicity of suits may be avoided. 

Ros judicata Actions in the time of Gaius (A.D. 150) were either 

Law. statutable (judieia lepitima) instituted at Rome or within 

the first milestone, or supported by magisterial power 
( imperio continentid) under the authority of the p net or. 
The institution of an action belonging to the former class 
operated as an extinctive bar (ipso jure) to a subsequent 
action on the same question, the original obligation being 
extinguished by novation. In the case of actions deriving 
their iorce from the proctorship the original obligation con- 
tinued so that a second action might, be brought, but the 
plaintiff could be repelled by the counteracting plea of pre- 
vious judgment (exceptio rei judi cat ae) or pending litigation 
( exceptio rei in judicium deduct ae )} 

The principle upon which the rule proceeded was to 
prevent interminable litigation and the embarrassment of 
contrary decisions : ne aliter modus litiuin multiplicatns 
sunimam atque inexphcahilem jfaciat difficult (item maxi me 
si diver sae pronuncienlur , 3 and hence the maxim that judi- 
cial decisions should be assumed to he true.* The plea 
of previous judgment was recognised as a bar whenever 
the same question of right was renewed between the same 
parties by whatever form of action. 5 “ If the question be 
asked,” says a writer in the Digest, “ does this plea work 

1 Per (ir/jummtum in Duchess of 3 Dig. 14, 2, G. 

Kingston's case approved in Ban- 4 lies judicata pro veritate aedpi- 
don , Earl of v. Beefier, 3 CL &F. , 510 tnr. 

[1835], See Brunsden v. Humphrey, 5 Exceptio rei judicalae ohstat 
L.R., 14 Q. B. II., 141 (148) [1884].* quotims inter easdem personas eacl- 

* Gaius Inst,., Book III, Tit. 181, emqmestio revocaf ur cel alio genere 

Book IV, Tit. 103-107. I judieii . Dig. 44, 2, 7, 4. 
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injustice, it is necessary to see whether the subject-matter 
is the same, whether the relief claiiffed the same, and 
whether the parties occupy the ’same position as in* the 
former suit.,* Unless all these are identical the matter is of 
a different nature.” 1 * ^ " 

In the time of Justinian res judicata had ceased to have 
an extinctive operation (ipso jure ) and only generated an 
exceptio or counteractive plea, notation no longer operat- 
ing. On the other hand, the rules governing the except io 
rei judkatae became of a more liberal and beneficial charac- 
ter, having in view the object of preventing multiplicity 
of suits. “ The operation of the plea,” says Mr. Poste, 2 * 
“was not less powerful or less extensive, but made^hore 
■completely conformable to equity.” 

Estoppel by Judgment or Record is a part of thd Estoppel by 
Common Law of England. 46 The rolls beiilg the 'records Common Law. 
or memorials of the Judges of the Courts of Record im- 
port in them such inoontrollable credit and verity as they 

admit no averment, plea or proof to the contrary , and 

the reason hereof is apparent, for otherwise there should 
never be any end of controversies which should be incon- 
venient.” 3 u The rule of the ancient Common Law,” as 
remarked in a recent case, “ is that where one is barred in 
any action, real or personal, by judgment, demurrer, con- 
fession, or verdict, he is barred as to that or the like action 
of the like nature for the samfe thing lor ever.” 4 ' “ It has 
been well said,” says Lord (Joke in a note to Ferrer’s 
case, 5 44 interest ndpublicae ut sit finis lit him, otherVise 
great oppression might be done under colour and pretence 
of law.” The principle is frequently stated in the form of 


1 Cum qnaeritur httec exceptio 

noceat necne inspicimd/ivm est an 
idem cor pun ait, quant Has eadem , 
idem jus : et an eadem causa peten- 

di et eadem conditio personarum , 
quae nisi omnia conmrntnl, alia 

res est. Dig. 44, 2, 12—14, 


3 Posto’s Gains, 2nd ed., p.579. 

8 Coke Inst., 260. 

4 Per Bowen, L. J., in Brunsden 
v. Humphrey , L. R. ? 1 4 # Q. B. D., 
l4G [1884]. 

* C|kc, «J«. 
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another legal proverb nemo debet bis vexari pro eadem 
causa} * 

The ground upon which estoppels of this kind appear 
to have been enforced at first is that of the sanctity of 
the record. During the time that a suit was pending the 
record was presumed to reside in the breast of the Judges 
and in their remembrance, and the roll was alterable 
during that time as the Judges might direct, but when that 
term had elapsed the roll itself became the record . 1 2 The 
wider principle of the Roman Law was afterwards gradu- 
ally recognised, and in the time of Coke the two prin- 
ciples are seen existing side by side. At the same time 
other principles came to be applied, limiting the conclusive 
effect of the record. Thus the record did not operate con- 
clusively where the truth appeared on the same record , 3 or 
where /he thing averred was consistent with the record , 3 
or where the record was not certain , 3 or was founded upon 
an assumption , 3 or was not material, or where there were 
competing estoppels . 4 These and other rules were ap- 
plied not only to Estoppel by Record but to other kinds of 
estoppel. As regards Estoppel by Record, however, the 
leading doctrines became settled at an early date, and their 
extension to different classes of actions took place gradually, 
the difficulty in applying the main principle in each indi- 
vidual instance being to ascertain how far the cause which 
was being litigated afresh was the same cause in substance 
with that which had been the subject of the previous 
suit . 5 

In connection with this subject it is necessary to keep 
distinct and separate three things : (a) The Record strictly 
so-called which is the testimony of the Court itself and is 
conclusive as regards what has taken place at the trial and 


1 llrunmien v. Humphrey, L. R., 
14 Q. B. T>., 147. 

9 Coke- Inst. , *2f>0. 

8 Coke Inst,., 

4 JSstoppel against estoppel set 


teth the matter at large. Coke 

inst., am 

* Per Bowen, Tj. J., in Brinmlen 
v. Humphrey , L. R., 14 Q. B. I)., 
147 [lHSfj. 
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exclusive every other kind of evidence on the subject , 1 
except in certain eases a properly certified copy. ( h ) An 
admission made in a Court of Ripcord 3 which amohnts 
to an acknowledgment in the presence of the Court, the 
consequence of which is that the party milking the admis- 
sion is for certain purposes precluded from denying it. 

(c) Judgments of Courts of Record which are conclu- 
sive against the parties themselves" and sometimes operate 
against the world at large . 3 

Judgments may further be considered as being Domes- 
tic or Foreign, and in rent or in personam . The latter 
division will be considered first. 

According to the Roman idea wlnrn an action* rested Real ftml P e . r “ 

. . Konul action, s in 

upon obligation it was personal, when on a right of pro- the Human 
prietorship it was real. Some claims were advanced against ^* 
all men, others primarily against particular 'men . 4 Real 
actions were those which asserted jura in rein or rights to 
certain forbearances corresponding with a duty imposed 
upon all the world, while personal actions were brought to 
enforce rights against determinate persons . 6 The notion of 
persons as well as tilings was involved in both. Jura in 
rem were founded upon property, status, or servitude , 6 jura 
in personam being obligations arising out of contract or 
delict where a person was the subject of the right . 7 

It appears, however, that adjudications in rem were not 
considered at first as binding upon all the world, this idea 
not being formally adopted in the Institutes or by the 


1 See Coke Rep., l\a. Plowd., 
401a. 

a Clanv. viii, 5. • 

8 See Ij. Q. R., Vol. vi, 82-8T*. 

4 Par Sir Barnes Peacock in 
Kan fry a Lull v. Iiadha Churn , 7 
W. R., m [1807]. 

5 Poste’s Cains, 2nd ed., 480. 

6 In rem actio est cum ant cor - 
poralem rem intend imus nostrum 


esse, ant, jus aliquod nobis nom- 
petere, velut utendi , aut utendi 
fruendi, eundi , aqendi, aquamve 
due end i, vel alt ins lollmdi , vet 
jirospiciendi. Cains IV, 3. 

7 In personam actio est qua 
ay hints qnotiens cum aliquo qiii 
nobis vel ex contractu vel delicto 
otilic/alus est cont&ndimus, id est, 
cum intend mms dare fa care prats - 
tare op%rtere . Cains IV, 2. 
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LEADING PRINCIPLES. 


leading jurists , 1 the principle being first clearly recognised 
in the Civil Law. 5 * 


Judgments 
ix) m and in 
personam. 


Real actions in the* English Law were actions claiming 
property in an immoveable tiling, while a claim of pro- 
perty in a moVeable was made by a personal action. A 
third class of actions where the status of a person or of 
thing was determined came to be treated as actions in rein, 
namely, the judgments of Probate, Divorce, Admiralty, 
and Insolvency Courts. 

For the purposes of the subject before, ns, judgments in 
rem may be described as those which are conclusive against 
all the world, judgments in personam being those which 
art? binding only upon parties and those claiming through 
them. 


Judgments 
Doi: 'cstic and 
Foreign, 


Foreign 

Judgments. 


Judgments may also he considered as Domestic or 
Foreign. A' Foreign Court is a Court situated beyond 
the limits of British India and not having authoritv in 
British India, nor established by tlie Governor-General in 
Council, and a Foreign Judgment is the judgment of such 
a Court . 8 A Domestic Judgment, following the above 
definition, is a judgment other than a Foreign Judgment. 

In discussing the subject of lies Judicata Foreign Judg- 
ments in rein as well as in personam will be considered 
apart from Domestic Judgments. The principle upon which 
Foreign Judgments are enforced by suit is different to 
what is loosely called eomit ), 4 and proceeds rather upon the 
ground that the judgment of a Foreign Court of com- 


potent, jurisdiction imposes ft* {ft c ~ defendant a duty or 
obligation which the Cov^, ^ tMg comitry aro bound to 

enforce . 6 ^i^Ogments •„ mn call ,; t o he enforced 
first from 0 f policy rather than comity, wliile 

P~ foreign Judgments in personam were at first regarded 


1 Bigelow on Estoppel, 2nd ed„ 
P* 

9 Samlar’s Inst., p. 573. 

» Act XIV of 1882, a. 2. 


4 Schibsby v* WeMcuholz, L. R., 
6 Q. B., 155 (159) [1870]. 

II usx cl v. Smyth, 9 M. &W,, 
810 [1812] ; Williams v. Jams, 13 
M. k W., 028 (633) [1815]. 
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only as jrrlma facie evidence of a debt and liable to be 
impeached . 1 * 

The rule of Estoppel by Deed 'aryse from the solemnity W Estoppel by 
of the transaction which was regarded as an infallible 
method of establishing the fact that certain legal duties 
had been created . 2 The parties having agreed to bind 
themselves by an act of peculiar importance and solemnity, 
they were held to be precluded from denying its effect not 
merely as to the interests conveyed hut also as regards 
matters recited.* The rule rested practically upon the 
idea that written evidence was of a higher character than 
verbal evidence, and when this idea came to be discredited 
in time, attempts were made to discover a new foundation 
for the rule . 4 The tendency has gradually gained in force 
to regard estoppel as founded on contract , the meaning of, 
the term being that the parties have agreed, for the pur- 
poses of a particular transaction, to treat certain faejs as 
true . 5 

Estoppel by Deed has been expressly discountenanced 
by the Courts of British India where the art of conveyanc- 
ing has been and is of a very simple character . 6 Estoppel 
does, however, frequently arise from written agreements 
or from assent thereto, which is in reality a form ol k estop- 
pel by conduct and is based upon contract or agreement. 

In some cases, however, it need scarcely be pointed out that 
nothing more than an admission arises. The subject will 
be considered hereafter . 7 

1 Walker v. Witter , I Doug. 1. 

[1778]. 

2 See Pollock on Contract, ed. 

5, i:m 

3 L. Q. It., Vol. vi, p. 7f>, an 
article “ On the Superiority of 
W ritten Evidence ” which deserves 
careful study. 

4 L. Q. It,, Vol. vi, ib. 

4 Horton v. Westminster Ini - 

proi'emm/, Commissioners, 7 Ex., 

701 [1852]. 


\Gokaldat t Copaldas v. Para - 
mat rremsukhdas , I. L. K., 10 
Calc., 1045 [1884 1 ; Zemindar Sri, 
main (fourerallaba v. Virappa 
ChetU, 2 Mad. H. C„ 174 [1801], 
and see ParatnSmyh v. Lalji Mat , 
I.L.R., 1 All., 405 [1877]; Ramgopal 
Law v. Bluerf uiere , 1 It. 1 j.R. (<). 0.), 
57 (ISO!)]; Don idle. v. Kmtarmith 
Chackertmtti/j 7 It. L. It., 720 
[1871] ; Kedarnafh ChurkerbutUj 
v. Donzdle, 20 VV. It., 552 [1875]. 

7 Fai t 1, Chapter X. 
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rii! 2yt >1>P ° l iu Estoppel ill pais as known to the Common Law was of 
an entirely different character to the Estoppel in pais of 
t lie present day. In the time of Lord Coke, there were 
five kinds 1 of Estoppel in pais arising out of : (1) liyeric ; 
(2) entry ; (3) acceptance ; (4) partition ; and (5 ) acceptance 
of an estate. 2 These acts in pais, as pointed out by Mr. 
Bigelow, possessed the same conclusive characteristics as 
the Estoppel by Record or by Deed, the only rule of Estop- 
pel known at this time being that by Deed. The feoffment 
itself at one time was an a t in pah, and possessed a higher 
effect as an estoppel than the deed which was employed to 
perpetuate its existence or to transfer a reversion in the 
sanje land when held by a tenant of the feoffor. Feoff- 
ment Was, however, abolished by the Statute of Frauds. 
.Estoppel in cases of partition appears to have arisen out of 
the Common Law duty of co-tenants to aid one another in 
protecting the common estate, if being incompatible with 
their duty to each other for either of them to set up an 
adverse title. This form of Estoppel exists in British India 
at the present day and will be considered. hereafter. The 
only other one of these early forms of estoppel which lias 
survived is that by acceptance of rent, which originally 
applied to the case of a feoffment without writing, that is 
to say, in the ease of a tenant holding over after the lease 
by deed had expired. The modern estoppel of the tenant 
who may not, while in possession of the premises, dispute 
his landlord’s title, is founded upon contract, and may he 
regarded as the origin and root of equitable estoppel. The 
growth and application of the doctrine of Representation, 
will he explained hereafter. 3 

1 These were all “acts which an- 
ciently really were, and in contem- 

plation of law have always conti- 

nued to be, acts of notoriety not 
less formal and binding than the 
execution of a deed; whether ji 
party had or had not concurred in 
an act of this sort was deemed a 


matter which there could be no 
difficulty in ascertaining, and then 
the legal consequences followed/’ 
Per Parke, B., in Lyon v. fitted, 
13 M. & YV., p. 309 [1844]. 

* Coke Inst., 352a. 

8 Part I, Chapter I. 
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The development of Estoppels in their histo rival order 
may he sfio\vn as follows : — » 

( 1 ) At Common Law there were three kinds — 

(a) by LteeonL 

i. The record of any proceeding in one of the King's 
Courts was conclusive evidence that such a pro- 
ceeding had taken place. 

ii. Admissions made in Courts* of Record sometimes 
operated as estoppels. 

iii. Matters adjudicated upon by a competent (hurt 
between parties were lield conclusive as between 
the same parlies in any subsequent proceeding. 
This is the rule of res judicata as laid downhill 
ss. lo & 11 of the Code of Civil Procedure. 

(A) by Deed arising out of the solemnity of the trans- 
action. ^ * 

(c) in Plus springing from (i) liverie : (ii) entry; 
(iii) acceptance of rent; (iv) partition; (v) ac- 
ceptance of an estate hy feoffment. Of these 
(i), (ii), and (iii) are obsolete : (iv) still exists, 
and out of (v) lias sprung the estoppel of a 
tenant to deny his landlord’s title which is really- 
founded on eon tract. • 

(2) In Equity the doctrines of Representation and Part- 
per forma nee have been extended so as to create 
the modern law of Estoppel. Representations 
may operate in the lolfowing wavs : — 1 
(a) A false statement may crentc. a contractual obliga- 
tion as being part of a contract. 

(7>) Though unconnected with any contract it may 
under the general law of Estoppel create an ob- 
ligation analogous to contract. 

(r) If incapable of being regarded in one or more 
of these ways it may afford a cause of action in 
tort for deceit. 


4 Pollock on Torts, Cnd erl., IMS, and 
Im R., o Kx. !>., -*).*> j IsSU ]. 


ace Alder son. 


MaildtsoH.. 
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Practical 

vision. 


Estoppel 1 
Peprosenti 
lion. 


(d) It may in either of the above eases further give 
rise to to offence punishable by the criminal law. 
«(3) Admissions lyaj 1 or may not operate as estoppels. 


I)i- The subject will then be divided as follows:— 1 

I. Modern or Equitable Estoppel which is founded upon 
representations and arises out of contract or rela- 
tions analogous to contract. The subject will be 
considered under the following branches 

(a) Estoppel by conduct. 

(b) Estoppels arising out of documents or written 
agreements. 

(c) Admissions operating as estoppels including ad- 

t missions made in the course of judicial proceed- 


ings. 

II. Estojv|xd by judgment including — 

(a) Domestic J udgments in personam . 
(bj Judgments in rem . 

(c) Foreign Judgments in personam. 


(e) Practical Division. 

I. — Equitable Estoppel. — Representations. 

>y It has been seen that an estoppel may arise out of a false 
statement which is a term in a contract, and if unconnected 
with any contract, may nevertheless create an obligation 
analogous to contract. 2 ' v 

assigned to Estoppel by deeds and 
documents, and to admissions, it 
may be observed that the former 
subject is in India practically a 
branch of Estoppels in pain, ubilo 
the lat ter appears to form the con- 
necting link between Estoppel by 
Representation and Estoppel by 
•Judgment. 

2 Per Stephen, J., in Alder son v. 
Maddisou , L, It., a Ex. I)., 299 
[ISSOj. 


1 Note.- E< pi it able Estoppel is 
dealt with lirst. for two reasons 
(o) partly in deference to the Indian 
Codes Which appear to regard it as 
the only true estoppel, relegating 
res judicata to the law of pro- 
cedure ; (b) but, chiefly because, 
whereas Estoppel by Judgment has 
its limits sharply defined, Estop- 
pel by Representation invades 
new (aids of law, and asserts; its 
applicability to new circumstances 
every day. As regards the position 
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A contract arises when an agreement becomes enforce- 
able at law. While the parties to an agreement are still in 
the stage of negotiation, and before aij agreement is coifte 
to, they may be regarded as proceeding upon a common 
.platform made up of representations % on both sides. When 
they once agree upon the same thing in the same sense, a 
binding contract results. 

Upon general principles a man imty not avoid or with- 
draw from a contract once deliberately entered into, but 
it is still open to him to show that his consent was ob- 
tained by representations amounting to a fraud. He may 
then insist that the contract should receive that inter- 
pretation which he was led to believe would be placed 
upon it at the time the contract was made. The causes 
which will set equity in motion in his favour are fraud 
and misrepresentation : but these are not sufficient unless 
the party deceived has been 'led to alter his position . 1 Vie 
may then elect to declare the contract void, or ho may 
insist upon its performance according to the fair construc- 
tion of the r<q)resentations upon which he was induced 
to act. But negligence on his part, where he might with 
due care have discovered the real truth of the matter, will 
disen title hint to relief in equity . 2 3 


1 ** Nobody ought to be estopped 
from averring the truth or assert- 
ing a just demand, unless by his 
acts or words or neglect, his now 
averring the truth or assert ing the 
demand would work some wrong 
to some other person who has been 

induced to do something, or to ab- 
stain from doing something, by 
reason of what he has said or done 
or omitted to say or do/’ — K.r parte 
Adamson, Tu re Collie , L. R., S 
Ch. I)., NOT (SIT) [1878]. 

3 “ Rut. the moment the doctrine 
is looked at, will be found to be 
a most equitable one and one in 
fact, without which the law of the 
country could not be satisfactorily 


administered. When a person 
makes to another the represen- 
tation, ‘ I take upon myself to say 
that such things do exist and you 
may act upon the basis that they 
do ox Lit,’ and the other man does 
really act upon that basis, it seems 
to me that it is of the very essence 
of justice that between those two 
parties their rights should be re- 
gulated by that conventional state 
of facts which the two parties agree 
to make the basis of their action. ” 
— Per Lord Blackburn in Kurkin- 
a haw v. IVieholls, L. Ik, -1 A p. Oa., 
100-1 (10-20) [ 1 NTS]. See fu re Ihilish 
Farmers' Pure Fin seed. Cake Co., 
L. 1L, 7 f in. L>., ATI (AT)) [1878]. 
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by The rule of Estoppel by Conduct carries these,. principles 
a step further. f Upon the general grounds of faith and 
gdod conscience a person who, by his declaration, act or 
omission, has caused another to believe in**t certain state 
of things and# to act upon liis belief, is precluded from, 
denying the truth of that which by bis conduct he has 
caused the other to believe to be true. It must appear 
that there was on the one side a misrepresentation as to, 
or a concealment* of, material facts made either wilfully 
or unintentionally to a person ignorant of the truth of 
the matter. There must further be the probability that 
the latter should act upon the representation, and he must 
hi * fact so act upon it before an estoppel can arise. The 
misrepresentation need not be made in express terms, and 
* is frequently scarcely to be described as a misrepresen- 
tation at a.U, but may bo implied from the general con- 
duct of the party making it, and it will be sufficient to 
shew that, under the circumstances, any reasonable man 
would be deceived . 1 What is chiefly to be looked to is not 
the motive with which the representation is made', nor the 
state of knowledge of the party making it, but the effect 
of the representation and the position of the person who 
was” induced to act . 2 The essence of the matter is that 
the latter has been misled. 

b*vl But, it must be recollected that an estopped, of this kind 
cannot form the basis of an action, and is only a rule of 
Evidence, and this fact distinguishes the case of estoppel 
ffom those eases where The effect of a negligent or innocent 


J “ II is a very old head of equity 
that if a representation > s made 
to another person going to deal in 
a matter of interest upon the faith 
of that representation, the former 
shall make that representation 
good if he knows it to be false.” 
— Per- Lord Eldon in Emm: v. 
JHclndl, b Ves M 1X3 [1801]. See 
Smith v. Kay, 7 II. L v Ca., 750 


[1850]. “The principle applies to 
every ease where confidence is 
acquired and abused, where con - 
tide nee is reposed and betrayed.” 
— Per Lord Kingsdown, at p. 770. 

2 Sural Chum hr Dry v. Copal 
Chinnier Lahu , L. R. , 10 I. A., 203 
[1802], The subject is very fully 
discussed in the chapter on Repre- 
sentations. Part I, Chapter I. 
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misrepresqntoition has boon so much discussed. 1 * 3 And, the 
old rule that estoppels to be effective nmsf bo clearly made 
out, applies with peculiar force in* tltfs country. It has 
been often said* that the language or conduct upon winch 
an estoppel is based must be unambiguous and* unequivocal. 
This does not mean that either the language or the conduct 
must be such that it cannot possibly be open to different 
constructions, but only that it must be such as will he 
reasonably understood in a particular souse by the person 
to whom it is addressed. 8 

A very common case in this country is that of the 
owner or mortgagee of property standing by and allow- 
ing an intending purchaser to deal with it undey ifte 
belief that it belongs to some one else, and to advance 
money to third parties upon the security of the properly, 
or to buy it of them for good consideration.* * The 
doctrine of acquiescence to which this class of cases® is 
referable is founded upon conduct. 

W here a person takes a conveyance of an estate in the 
name of another, and while constituting such person the 
legal owner also allows him to appear to all the world as 
the sole equitable owner, he cannot turn round upon one 
who has honestly dealt with such person on the faith of 
his apparent ownership and sot up the secret trust in his 
own favour. 4 

In connection with this subject the effect of arrange- 
ments made in fraud of creditors, as between the colluding 
parties, requires examination. The, subject- will he further 
considered in connection with matter in writing. 6 

The doctrine of acquiescence also applies to eases where a. 
binding family arrangement lias been entered into for the 
purpose of effecting a partition or distribution, of family 
property or to recognise its disposition or management ; 


1 S('o iMrn/ v. 7Va7r, L. R. , 14 

Ap. Ca., :VM [ 1 NS9 1. 

3 l'< r iiowon, L, J., in Loir v. 

Jloiirrrir, L. R., .*> Ch., '91, 10(1. 


3 Rail T, ( ’i.aptrrs I, II. 

4 Rai l f, Chapter 1 1. 

\ Part I ( 'ha j;t < *r X. 
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-and, of a similar nature is the case where an adoption 
though invalid, has been recognised by long and active ac- 
quiescence, so that ; t would be inequitable to insist upon 
its invalidity . 1 

In the cases above * enumerated the relation between 
the parties appears to be one of trust rather than of 
cor tract. By Car the most numerous cases, however, arise 
out of contractual relations or relations analogous to 
contract, and it vfill be conducive to a clearer apprehen- 
sion of the subject if the cases are arranged with reference 
to the transactions out of which they arise. 

The estoppels between landlord and tenant arise out of 
the? contract between the parties. Where the relation of 
landlord and tenant lias been created, the lessee is not 
allowed to question his lessor’s title during the continuance 
of the tenancy, though he may confess and avoid it by 
shewing that the tenancy has expired. The same rule 
applies to persons claiming through the tenant or coming 
into possession by license of the person in possession. The 
relationship of landlord and tenant may be inferred from 
the payment of rent, attornment, or other circumstances, 
but it is open to the tenant to shew mistake. The question 
frequently arises, from whom has the tenant derived pos- 
session, and the tenant may under certain circumstances 
shew that the title is not in the landlord but in some other 
person. The estoppel against the landlord is a kind of 
estoppel by title, and arises where the lessor has stated 
that he is entitled to a specific estate, and the lessee acts 
upon the assumption that such an estate was to pass, but 
only a smaller estate did in fact pass. The grant, in such 
a case, operates upon any after acquired interest of the 
grantor. Another estoppel may arise where a landlord 
allows tenants to erect buildings on the land and there 
has been something nearly amounting to an agreement or 
license to that effect . 2 


’ Part i, Chapter II. 


8 Part I, Chapter III. 
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The ease of a licensee of a patent is very analogous Licensee of' 
to that oY*a tenant. He has contracted with the licensor l ^ ltei,t * 
for the use of the invention without regard to the vtVict 
whether it can be sustained upon litigation. He ‘may, 
however, show that the patent lias expired. It is con- 
ceived that similar principles may apply in the ease of 
trade-mark and copyright. Reported cases upon this subject 
are infrequent in India, but numerous instances may occur 
in the transaction of mercantile business. 1 


An estoppel also arises in the case of bailor and bailee Bailor and 
upon the analogy of the preceding cases. A bailee is not BalIe0, 
permitted to deny that his bailor had, at the time the 
bailment commenced, authority to make the bailnjwnt, 
but lie may shew that the bailor’s title has expired, or 
that some other person is the owner of the goods. If the > 
bailee delivers the goods bailed to the real owjier, he may, 
as against the bailor, shew that such a person had a sight 


Purchaser. 


to them. This is called pleading the jus ter lii? 

Various forms of estoppel under the Contract Act Vendor and 
arising out of the relation of vendor and purchaser will 
require examination. A vendor, who has recognised in 
certain ways the title of a subsequent purchaser for value 
by leading the latter to suppose that lie has assented to 
the sub* sale may be precluded from asserting his lien. 

The principle here appears to be analogous to that applied 
in the case of dealings by jin ostensible owner with 
immoveable property. In connection with this subject 


the construction placed by the Courts upon sections 98 
and .108 of the Contract Act has to be noticed. In this 
chapter will be considered, in connection with section 2M 
of the same Act, the case of a vendor, who by election 
has precluded himself from suing either a principal or 
an a een t. The doctrine of election is another form of 
saying that a man may not approbate and reprobate in 
respect of the same matter, and in certain cases an election 
will he implied from conduct. 3 ’ 


Part l, Chapter IV. 2 Part I, Chapter W. 8 Part I, Chapter VI. 
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Certain cases of estoppel in connection with principal 
and agent, and partners, have been dealt with together. 
The* general principle in these cases is that a principal 
whose negligence lias enabled bis agent to /‘heat a third 
party acting with ordinary caution is responsible for the 
acts of such agent, and a retired or dormant partner 
whose conduct has caused third persons to deal with the 
firm upon his credit is precluded from denying the 
authority of the ostensible partners to bind him. The 
question here is whether an ostensible authority can be 
inferred from the circumstances. The liability,, to a prin- 
cipal, of persons who have dealt with the agent also 
rcijjijres notice, and the liability of an agent, who has 
induced others to contract with him by represen ling 
, himself to be the authorised agent of another, will lie 
discussed upon the ground of warranty or estoppel in 
connection with section 235 of the Contract Act. Some 
other estoppels will also be noticed. L 

The estoppels in connection with Negotiable Instru- 
ments 8 and Companies 3 present problems of considerable 
difficulty which cannot be here enumerated. They will 
be discussed at some length in succeeding chapters. It 
has been thought advisable to deal in a separate chapter 
with Estoppel prising out of Matter in Writing. Estoppel 
by Deed in its technical sense 1 , as above pointed out, cannot 
be said to have been fully recognised in this country, and 
the estoppel which arises out of written agreements or 
from assent thereto, is v when analysed, found to be a 
form of Estoppel by Contract. The attitude of the Courts 
towards Estoppel by Deed, and the main rules which 
appear to be applicable when a question of estoppel arises 
in connection with documents, will be discussed, and cer- 
tain other subjects presented which may be conveniently 
treated in this connection. 4 ’ 


1 Part I, Chapter VII. 

* 2 Part I, Chapter VI 11. 


8 Part I, Chapter IX. 
* Part, I, Chapter X, 
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Passing ^from the subject of Estoppel by Representa- 
tion to that of Estoppel by Judgmenf, it would seem 
that Admissions in the course of /[judicial Proceed iifgs 1 
form the connecting link between the two branches of 
Estoppel. An admission, which is .similar i»n ’effect, though 
less in degree than an Estoppel by Representation, may be 
deli ned as a statement or course of conduct giving ris? to 
presumptions varying in degree as i,5 their force and effect, 
and sometimes at the most raising an inference as to the exis- 
tence of a certain state of facts which the party aga inst whom 
the admission is being used is at liberty to rebut by evi- 
dence, at other times dispensing with all evidence by shewing 
that the fact is already admitted and is conclusive upon Abe 
point at issue. In the latter case the admission has given 
birth to an estoppel, and the doctrine being set in motion 
all further enquiry ipso facto ceases. 

Admissions in this country frequently arise out of state- 
ments or conduct in the course of judicial proceedings, in the 
pleadings, or by way of argument or evidence, or in any 
way so as to make out a definite case relied on by the party 
responsible for the admission. The rule lias been stated 
to be that such statements or conduct can only woyk an 
estoppel as between the parties or their representatives as 
to such material facts as have been found affirmatively to 
warrant the judgment of the Court upon the issues joined ; 
and the other party must also have been induced to alter 
his position. 2 Where the admission has not resulted in 
affecting the legal status of the parties, or is erroneous,* it 
will only betaken as evidence against the party making it. 
If this definition be correct the matter is not far removed 
from Estoppel by Judgment. But it would appear that all 
conclusive admissions are based upon Representations and 
are to be referred to Conduct, and in this view of the matter 
the subject is closely allied to Estoppel by Representation. 


1 Part T, Chapter X I. 

a Cit'a llau jVunaji v. Jf.mmi Jiau , 2 Mini, il, C., Ml [ISO!], 
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Where parties have allowed a suit to be conducted upon 
a certain assumption in the lower Court, they will not be 
allowed in appeal to Recede from their admissions, 
f An estoppel may also arise out of the bonfjide compro- 
mise of legal ‘-claims pendente l-ite , provided the agreement 
upon which the decree was obtained lias been performed 
on ; the one side. So an undertaking not to appeal, given 
in good faith, and founded upon sufficient consideration, 
(provided it is not an agreement to oust the jurisdiction of 
the Courts) will work an estoppel. 

II. — Estoppel by Judgment. 

The subject of lies Judicata remains to be considered. 
Tfi£ rule, as recognised and acted upon in England and other 
civilised countries in Europe, is that in order to make an 
adjudication in one suit a bar to the plaintiffs proceeding 
in another it must be shewn — 

' (1) that the parties are thfc same in both suits ; 

(2) that the thing sought to be recovered is the same; 

(3) that the grounds upon which the claim is founded 
are the same ; and 

(1) that the character in which the parties sue or are 
sued is the same. 1 

The rule is laid down as follows in the Duchess of King- 
ston s case (177(5) by Sir William do Grey 2 : — “From the 
variety of cases relative to judgments being given in evi- 
dence in civil suits, these- two deductions seem to follow 
as generally true : first, that the judgment of a Court of 
concurrent jurisdiction directly upon the point, is as a plea, 
a bar, or as evidence, conclusive, between the same parties 
upon the same matter directly in question in another Court; 
secondly, that the judgment of a Court of exclusive 
jurisdiction directly upon the point is in like manner conclu- 
sive upon the same matter between the same parties coming 

1 Per Garth, 0. J., in D/mo - 2 Chief Justice of the Common 

bnndJioo Chowthru v. Kvistomome Pleas, afterwards Lord Walsing- 
Dott&ee, I. L. R., 2 Calc., 1 32 (157) ham. 
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incidentally in question in another Court for a different 
purpose. But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of a^y matter which edmes 
collaterally jjn question though within their jurisdiction, 
nor of any matter incidentally cognisable, nor of any 
matter to be inferred by argument from the judgment.” 1 

And the rule is concisely stated by Lord Kenyon, J., 
in Great head v. Bromley . 2 “ Now if an action be brought, 

•and the merits of the question discussed between the parties 
and a final judgment obtained by either, the parties are 
concluded, and cannot canvass the same question again in 
another action, although perhaps some objection or argu- 
ment might have been urged upon the first trial which 
would have led to a different judgment.” 

There is nothing technical or peculiar to the law of Recognition 
England in this doctrine; it is recognised by t\ie Civil Law iLiia! ialc J u 
and has been held by tl\e Privy Council to be perfectly 
consistent with the Code of Civil Procedure. 3 Indepen- 
dently of the provision in the Code of 1859, the Courts in 
India recognised the rule and applied it in a great number 
of cases, and the re-enactment of the provision in the Code 
of 1877 appears to have been made with the intention of 
embodying in sections 12 and 13 of that Code the law 
then in force in India instead of the imperfect provision 
in section 2 of Act VIII of 1859. 4 The provision in the 
present Code corresponds very nearly with that in the 
Code of 1877. 


The doctrine of res judicata requires to be considered Judgments in 
first with reference to judgments in personam , that is, v L1 * ijndUU 
binding upon individuals and not upon the world at large. 


1 Smith's Leading Cases, 9th 
od., Vol. ii, p. 819, 4. " 

s 17 East,, m [1798]. 

» Act VIII. of 1859, s. 2 ; 

Khnyowle# S tirujli v. H ossein Ikix 
Khan, 7 B. U R„ 673 (678) [1871] ; 
section 2 of Act VIII of 18«>9 ran 
as follows Tho Civil Courts 
shall not take cognizance of any 


suit brought on a cause of action 
which shall have been hea rd and de- 
termined by a Court, of competent 
jurisdiction in a former suit be- 
tween the same parties or between 
parties under w hom they claim.” 

» 4 Mi-sir Rayhohar Dial V. Sheo 
Iki ksh Singh , I . L . It . , 9 Cal c . . 4 ‘19 f 445 ) ; 
L. U., 9. I. A., 197 (202, 4) [1882]. 
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Leading rr.iNcn>LKS. 


Forum, 


Parties. 


Adopting the division in Ihnobundkoo Chowdhvy^se , ase the 
subject bills into f four different topics : (a) forum ; (J>) 
purfios ; (v) subjeci-i^ittbr ; (d) cause of action. 

(a) 'Forum } — The decision in the former case must have 
been a final decision of a Court of competent jurisdiction. 
Competent to try means competent to try with conclusive 
effect , 8 and is to be construed with reference to the juris- 
diction of the Court tt the time the suit was brought . 3 
Competent is equivalent practically to concurrent, and 
means a Court which has jurisdiction over the matter in 
the subsequent suit in which the decision is sought to be 
used as conclusive. 4. Concurrent jurisdiction means con- 
current as regards pecuniary limit as well as subject-matter, 
otherwise the lowest Court in India might determine finally 
and without appeal the title to the greatest estate in the 
Indian Empire . 5 A decision is final 0 when it is such that 
the Court making it could not idler it (except on review) 
on the application of a party, or reconsider it of its own 
motion, and a decision open to appeal, may be final until 
the appeal is made . 7 The Court must have exercised its 
judicial mind and come to a conclusion that one side is 
right and pronounced a decision accordingly . 8 

(//) Parlies . 9 — A decree obtained without fraud hinds the 
parties to a suit, their privies, and representatives. Section 
H) of the Code 10 recognises decrees or judgments as binding 


1 Part II, Chapter II. 

2 Bholabhai v. Ademng y I. L. R., 
9 Ximn., 75 [1884]. 

Raghunalh Punjab v. £ssur 
Chunder Choirdhry, I. L. R., 11 
Calc.. 153 [1881]. 

4 ftlisir Raghobar Dial v. Raja 
Shea Jiafcsh iSingh, L.R., 9 1. A., 197 
[ 1882 ]. 

5 Run Bahadur Singh v. Lucho 
Kottr y I. L. R. f 11 Calc:., 301 (309) ; 
Ij. R., 12 I. A., 23 (38) [1884]. 

* Part II, Chapter VI. 

7 Act XIV of 1882, s. 13, Rxpl. 
IV. 


* Jenkins v. Rohnr/son , L. R., 1 
H. L. (S. C.), .117 (123) [1807]. 

& Part II, Chapter III. 

10 “No Court, shall try any suit or 
issue in which flic; matter directly 
and substantially in issue lias been 
direct, ly and substantially in issue 
in a former suit between the same 
parties or between parties under 
whom they or any of them claim, 
litigating under the same title, in a 
Court of jurisdiction competent to 
try such subsequent, suit, or the suit 
in which such issue has been subse- 
quently raised, and has been heard 
and finally decided by such Court/’ 
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upon the parties to a suit or persons claiming under .those 
parties, or in the language of the English law their privies. 

Persons represented by the parties, c*is for instance tnose 
interested in the estate of a testator or intestate, or the 
members of a joint-family, are npt expressly recognised. 
Strangers to a suit are in no way affected by the decision 
unless it is within the limited class of cases know’> as 
judgments in ran . The effect of fraud upon judgments 
will be considered hereafter. f 

(e) Subject-matter . 1 — The thing sought to be recovered in Subject 
both suits ( idem corpus, (puintitas cad cm ) must be the same, m,ltfc01 * 
or, in other words, the matter in respect of which res judi- 
cata is said to operate so as to bar a subsequent suit y*ust 
have been directly and substantially in issue in the former 
suit 2 The matter must not be incidentally or collaterally 
in issue or subsidiary to the main question or merely to be 
inferred by argument , 3 bui must have been alleged bygone 
party in the former suit amKuther denied or admitted ex- 
pressly or impliedly by the other, 4 * and any matter which 
might and ought to have been made ground for defence or 
attack in that suit must be deemed to have been directly 
and substantially in issue . 5 

(</) Cause of action , 6 — The cause of action must be the Cause of ac 
same (cadcm causa pc/cndi), that is, the grounds which are 
the foundation of the right: to sue (idem jus), in other words, 
the remedial right by which relief is claimed, must have 
been the same in both eases; and any relief claimed in the 
plaint which is not expressly granted by the decree in the 
former suit must be deemed to have been refused . 7 The 
expression “ cause of action” is to be construed with 
reference to the substance rather than the form of the 


1 Part It, Chapters IV and V. 

2 Act, XIV of 1 882, s. 13. 

8 Run Bahadur Sirn/h v. Luc ho 
Kiwr , I. T,. 11., 11 Calc., 301 ; L. K. t 
12 I. A., ‘23 [1SS-4] ; MussU Kdnn v. 
Mum U. Bechun , S W. R., 175 (170) 
|1S()7J. 


* Act XIV of 1882, s. 13, Expl. i. 

5 Tin Expl. ii. That is to say, 
matters constructively in issue. 

? Part II, Chapter 1. * 

1 Act XIV of 1882, s. 13, Expl. 
iii. * 
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action , 1 2 and refers to the media upon which tire plaintiff 
asks the Court to arrive at a conclusion in his favour ; 3 
the precise form in*' which the action is brought being 
immaterial, provided the same right and title was sub- 
stantially in isstfe in both suits . 8 

Jud gmcnts in rem , in the sense that the findings and 
grounds of decision bind inter o nines, are probably to be 
regarded as limited to one class of cases — -the ad judications 
of Admiralty Courts in prize causes where all the world 
are regarded as being parties . 4 * Since the decision of 
the Appeal Court in Be Mora v. Concha f) and of the 
House of Lords in Concha v. Concha , 6 it will in all pro- 
bability be held that the generally received kinds of judg- 
ments in rem , with the one exception above noticed, operate 
in rem against all persons only so far as the judgment 
itself is concerned, and beyond the judgment only parties 
and their privies will be within the estoppel . 7 

In Joijendro Deb lioijkut v. Funindro Deb Roykufi 
the Judicial Committee observed : “ Their Lordships do not 


1 Rajah, of PUtapur v. Sri Rajah 
Hov? line hi Sittaya (lure, L. R., 
12 I. A., 10 [1884] ; Soorjoinonee 
Dayeew Sudd a need Moluiyatter , 
12 B. L. R., 304 [1873]. 

2 ill asst. Chand Koer v. Par (ah 
Sinyh , U R., 15 I. A., 150 (158) 
[1888]. 

8 Srimoti Karnini Debt. v A aim 
tosh Mookerjee , R. It., 151. A., 150 
[ISOS]. 

4 Bernard i v. Mott ear., 2 'l)oug., 

580 [1781]. 

9 E. It., 20 Oh. D., 208 [1885]. 

® R. It., 11 Ap. Ca,, 541 [IS8(»1 It 

was hold approving tin* decision of 
the Court of Appeal that, an unne- 
cessary rinding of a Probate Court 
as to the domicile of a testator was 
not binding upon persons in reality 
not parties to the probate proceed - 
ings or properly represented there 
by the testator. In an American 
case [ brig ham v. Payer umither, 1 10 


M iss. 411] it was held that, a neces- 
sary finding as to the capacity of 
the testator in a probate cause was 
not conclusive in an action be- 
tween one of the parties to the pro- 
bate cause and a third person who 
held a deed from the testator. 

7 Set* an instructive note on the 
subject by Mr. Bigelow in the Law 
Quarterly Review, Vol. ii, 400. 
The history and position of judg- 
ments in rem in this country prior 
to the Evidence Act, is noticed in 
the Chapter on Judgments in rem, 
Bart II, Chapter VII. See Yara - 
katamma v Auakaht Nararnma , 2 
Mad. II. O. R., 27b [1804] ; see also 
Kauhya Ball v. Rad ha Churn , 7 
W. R., 338 [1807]; Joyendro Deb 
Roykut v. Funindro Deb Roy hit, 
14 M. I. A., 373 [1871]; Ahmedbhoy 
v. Vulleebhoy , I. L. K., (> Bom., 703 
[1882]. 

8 14 M. I. A., 373 [1871]. 
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think it nopessary to embarrass themselves with much, dis-* 
cussion with respect to the nature of a judgment in rem , 
technically so called. It appears to tl*m extremely doubt- 
ful whether there exists in India (exclusive of the partic- 
ular jurisdictions which are exercised by fcl .16 High Courts 
in matters of probate and the like, and which in the case 
of war might be exercised in matters of prize) any ordirtry 
Court capable of giving, what can be called technically a 
judgment in rem” This view had beeh previously taken 
by Sir Barnes Peacock in Kan Inf a Lull v. Had ha Churn ,* 
a case with reference to which section 41 of the Evidence? 

Act was framed. 

The subject of judgments in rem is considered further 
below . 2 For the purposes of the present chapter it is 
sufficient to state that a judgment, order, or decree, in order 
to operate in rem must be a final judgment of a competent 
Court made in the exercise of Probate, Matrimonial, 

Admiralty or Insolvency Jurisdiction. It should, however, 
be premised that the expression “judgment in rem” is 
nowhere used in the Evidence Act. 

Foreign judgments in personam 3 have frequently been Foreign ju«!g- 
enforced by suit in this country, being considered to im- muil^ 3 * J 
pose a duty or obligation winch the Courts are bound to 
give effect, to. The law on this subject, with. one exception 
to be noticed hereafter, lias followed the precedents laid 
down by the English Courts. r Rie English Case-law must 
therefore be referred to when any new point arises for de- 
cision. There are, however, enactments relating to foreign 
judgments, the method of enforcing them by suit, and 
the cases in which they may be pleaded as a bar to suits : 11 
In addition to the ordinary doctrines of res judicata, there 
are certain special rules applicable to foreign judgments 
which will have to he considered. 

5 7 W. It., 338 [18(57]. 4 Act XI V of 18.82. ss. 2, 12, 1.2, 

2 Part II, Chapter VII. See Exf.l. vi, 14 ; Evidence Act* (1 of 

Evidence Act, s. 41. 1872), aa. 78 (0), .82, 80. 

3 Part II, Chapter VIII. 
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HEADING PRINCIPLES. 


Enfm'cenUe i>y The general rules relating to the enforcement of foreign 
judgments are that the judgment must conclusively es- 
tablish the debt aiu! mast, be final and unalterable in the 
Court which pronounced it before it can operate as ms 
judicata ; and if this is the case the judgment cannot be 
re-examined upon the merits to shew that the Court was 
in v error on the facts or the law ; fraud and want of 
jurisdiction, however} are good grounds for impeaching a 
foreign judgment. 

May 1*0 plead- A somewhat different set of rules is applicable where a 
foreign judgment is pleaded by way of defence to a suit ; 
such a judgment may he attacked upon the merits or as 
disclosing errors in law, as well as upon the ground of 
fraud or as contrary to natural justice . 1 


Treatment 
JJ ' o subject. 


of From the short, foregoing sketch the limits of the sub- 
ject may be seen. The development of the doctrines of 
Estoppel in this country has followed the course of busi- 
ness, and the conditions of life with which the Courts have 
to deal, and many new applications of the doctrines have 
arisen. The law is chiefly Case-law unincumbered by fre- 
quent. Legislative interference. The doctrines of Estoppel 
as introduced into India have been from the first worked 
with a disregard of pure technicality and with a view to 
their beneficial application. Codification has grown out 
of, and received shape from, existing Case-law instead of 
preceding and endeavouring to anticipate it. It follows, 
therefore, that the subject stands clear of history, and the 
old division adopted ir English and American text-hooks 
may be disregarded as technical and obsolete, the subject 
being treated with regard to its natural development. An 
attempt lias been made to arrange the cases under each 
branch of the law, and this method will, it is conceived, con- 
duce to more practical usefulness than the adoption of any 
treatment founded either upon Jurisprudence or History. 


1 See Act XIV of 1882, s. 13, as amended by Act VII of 1888, s. 5. 
The subject is discussed below, Part II, Chapter VIII. 



PART I. 

MODERN OR EQUITABLE ESTOPPEL*' 

CHAPTER I. • 

Estoppel by Representation. 

Doctrine of Deny v. Peek [1889] has no application — Estoppel defined in 
relation to innocent representations — Estoppel is not a cause of action 
but a rule of evidence — Low v. Bouverie [1891]— Representations — Doc- 
trine of changed situations — Representation must be of existing s faJt% — 

The same representation may constitute a term in a contract and may 
work an estoppel- Generally amounts to contract or license — Privity — 

Estoppel by conduct— Effect of representation chiefly to be considered — 

Classification according to intention — Propositions in Oarr v. London 
mid North-Western Railway Co. ( [ 1 875]— Inference from conduct — Proxi- 
mate cause — Development of the modern doctrine —Pickard v. Stars 
[ 1 887] — Freeman v. Cooke [1848] — Sarat Chun, dev Dey v. Copal Chunder 
Laha [ 1 892] —Evidence Act, s. 115 — Attitude of the Indian Courts— 

Canges Man afaclnring Co. v. Sourvjinull [1889] — Conga Sakai v, Diva 
Singh [1880] and Vishnu v. Kruhian [1888] overruled by the Privy Coun- 
cil [1892] — There may be estoppel without fraud — Authoritative exposi- 
tion of the doctrine of estoppel by representation in Sarat Chunder Dey’* 
cane- - Classification according to intention, cases presented — Active mis- 
representation — Illustrations — Conduct of culpable negligence — Set on v. 

Lafom [1887] — Coventry v. Great Eastern Railway Co. [1883]--- Carr v. 

London and North - Western Railway Co. [1875] -Conduct of indifference 
or acquiescence — Inference from conduct — Acquiescence— Standing by — 

Knowledge of legal lights not the true* criterion — Sometimes the relation 
of trust is created. 

Before analysing the representations upon which Estop- The doctrine of 
pels are founded it is necessary to repeat, (and this will appU«J 

keep the subject clear of the controversy which has taken estu P- 

„ 1 •' J pel by ropre* 

place ’upon the subject of innocent or negligent represen ta* aontativu. 
tions,) that an estoppel does not give rise to a cause of 
action, but is a rule of evidence by which one party is 
assisted to relief owing to his opponent being estopped 
from denying the truth of something which he has said or 
done. In such a case the estoppel fills up a gap in the evi- 
dence and, by preventing cither plaintiff or defendant from 
c, le 3 
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disputing a particular fact alleged, becomes effective, either 
bv furthering the action to a successful issue, or by anni- 
hilating and destroying it . 1 The subject, therefore, stands 
clear of the doctrine established by the House of Lords in 
Derry v. Peek? that v person is not liable upon a false 
representation upon the faith of which another person acts, 
ai hough such representation is negligently made, pro- 
vided it is made in the honest belief that it is true. The 
two doctrines are of an entirely different nature, and it 
will be seen that a party to a suit may bo estopped by rea- 
son of conduct to which no suspicion of fraud attaches, 
the Courts looking rather to the position of the party 
affected by the representation than to the motives or inten- 
tions of the party making the representation . 2 

Ron- The position of estoppels in relation to innocent repre- 
sentatiomA is very clearly defined in the recent case of 


1 Low v. Bouverie , L. R. f 3 Ch, 
>91, 82 [1891]. 

2 L. II., 14 Ap. Ca., 337 [1889]. 

8 Sarat Chunder Dey v. Gopal 
Chunder Laha, L. It., 19 I. A., 203 
[1892]. 

4 The decision in Derry v. Peek, 
L. R., 14 Ap. Ca., 337 [1889], which 
does not in any way affect, the 
law relating to estoppel, is upon 
the Common Law action of deceit 
which was the counterpart at Com- 
mon Law of tlie equitable relief 
granted by Courts of Equity on 
the ground of misrepresentation 
[See Pasley v. Freeman , 3 T. R., 
51 ; Sim in v, Anglo-American Tele- 
graph Co., L. R., 5 (*>. lb I)., 188 
(200) [1879]. In Derry v. Peek the 
directors of a tramway company 
issued a prospectus stating that 
by their special Act, the Company 
had the right to use steam-power 
instead of horses, and the plaintiff 
took shares on the faith of this 
statement. The Board of Trade 
having refused their consent to the 
employment of steam-power, the 


plaintiff brought an action of de 
ceit against the directors founded 
upon the false statement in the 
prospectus. The Court of Appeal 
were of opinion that the misstate- 
ment having been made without 
reasonable grounds, the defendants 
were liable upon the principle that 
“if persons take upon themselves 
to make assert ions as to which they 
are ignorant, whether they are true 
or untrue, they must in a civil 
point of view be held as responsi- 
ble as if they had asserted what 
they knew to bo untrue,” and that 
the above principle extended to ac- 
tions of deceit as well as to actions 
fort-lie rescission of contracts {Per 
Hannon, L. J. L. 1L, 37 Ch. I)., at 
p. 381). Lord Herschell delivering 
judgment in the House of Lords 
dissents from this view: — “ I think 
it important that it should be 
borne in mind that an action of 
deceit differs essentially from one 
brought to obtain rescission of a 
contract on the ground of misre- 
presentation of a material fact. 
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Low y. Usurer ie} where Lord Justice Kay points # oui 
that, since Freeman v. Cooke? it has*been recognised 

- ~ “ ’ ^ 

explained in the Court of appeal 


The principles which govern the 
two actions differ widely. Where 
rescission is claimed it is only 
necessary to prove that there was 
misrepresentation ; then, however 
honestly it may have been made, 
however free from blame the per- 
son who made it, the contract 
having been obtained by misrepre- 
sentation cannot stand. In an ac- 
tion of deceit, on the contrary, it 
is not enough to establish misre- 
presentation alone ; it is conceded 
on all hands that something more 
must be proved to cast liability 
upon the defendant.” (L. R.,14Ap. 
Ca., at p. 359) “ First, in order to 
sustain an action of deceit, there 
must be proof of fraud and noth- 
ing short of that will suffice. Se- 
condly, fraud is proved when it is 
shewn that a false representation 
has been made (1) knowingly ; 
or (2) without belief in its truth ; 
or (3) recklessly, careless whether 
it be true or false. Although 1 have 
treated the second and the third 
as distinct cases, I think the third 
is but an instance of the second, 
for one who makes a statement 
under such circumstances can have 
nor real belief in the truth of what 
he states. To prevent a false state- 
ment being fraudulent, there must, 

I think, always be an honest belief 
in its truth. And this probably 
covers the whole ground, for one 
who knowingly alleges that which 
is false, has obviously no such hon- 
est belief. Thirdly, if* fraud be 
proved, the motive of the person 
guilty of it is immaterial. It mat- 
ters not that there was no inten- 
tion to cheat or injure the person 
to whom the statement was made*’ 
[L. K., 14 Ap. Ca., at p. 374 ]. 
Derry v. Peek has recently been 


in Angus v. Clifford, L. R., 2 Ch. 
*91, 449 [1891] ayd»in Low v. Bouve- 
rie alJove cited. In the latter 
case Bowen, L. J., observed [L.R., 3 
Ch. ’91, 105]. “As to Derry v. 

I think* as w r e have already had 
reason more than once to explain, 
it decides two things, and two 
things only. First the point of 
Common Law required no elabora - 
tion, namely, the point that an ac- 
tion for deceit or fraud, properly 
so-called, would only lie at law, for 

a fraudulent misrepresentation 

a fraudulent allegation that a fact 
existed which did not exist, in 
the truth of which representation 
the person making it had no gen- 
uine or honest belief. That was the 
'rule at Common Law. But Der- 
ry v. Peek decides, secondly, that 
in cases such as those of which 
that case was an instance, there is 
no duty enforceable at law to be 
careful in the representation which 
is made. Negligent misrepresent- 
ation does not certainly amount to 
deceit, and negligent misrepresen- 
tation can only amount to a cause 
of action if there exist a duly to 
l>e careful — not to give information 
except after careful enquiry. In 
Derry v. Peek , the House of Lords 
considered that the cimimstancAs 
raised no such duty. It is hardly 
necessary to point out that if the 
duty is assumed to exist, there 
must be a remedy for Its non-per- 
formance But Derry r. Peek. 

leaves, as [Lord Justice Lindley] 
has said, altogether untouched, 
first of all the ease of warranty ; 
and secondly, cases of estoppel.” 

> \j. R., 3 Ch. '91, 82 (111 . 118) 
[1891]. 

* *2 Ex., 554 [ 1848], 


*s 



Estoppel 
defined in 
relation to 
innocent mis- 
representa- 
tions. 
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that a statement made by a man with the intention that 
it should be acted upon, and which is acted upon accord- 
ingly, is binding tfpon him, so that he is precluded from 
contesting its truth, although it was not fraudulently 
made ; and tile ’Lord Justice gives the result of the author- 
ities as follows : — 

1. There has been from ancient time a jurisdiction in 
Courts of Equity in certain cases to enforce a personal 
demand against one who made an untrue representation 
upon which he knew that the person to whom it was made 
intended to act, if such person did act upon the faith of it 
and suffered loss by so acting. 

* ‘ '?. This was readily done where the representation 
was fraudulently made, in which case an action of deceit 
would lie at law. 

“ 3. Relief will also he given at Law and in Equity, 
even though the representation was innocently made with- 
out fraud, in all cases where the suit will be effective if 
the defendant is estopped from denying the truth of his 
representation. 

“ 4, Where there is no estoppel, an innocent misre- 
presentation will not support an action at law for damages 
occasioned thereby. 

“ 5. Estoppel is effective where an action must succeed 
or fail if the defendant or plaintiff is prevented from dis- 
puting a particular fact alleged : for example, if an assign 
of A sues A’s trustee to recover the fund assigned, and 
the trustee is prevented from denying its existence in his 
hands ; or at law, if the assign of a debt should sue the 
alleged debtor, and he was prevented from denying that 
the debt was due. Or in the converse case, an estoppel 
may be a defence ; as if a joint-stock company were to 
sue a shareholder for calls, and they were estopped from 
denying that the shares were paid up, their action would 
fail. It is obvious that this rule does not apply to an ac- 
tion for deceit. In such - an action the plaintiff relies, not 
on the truth of the statement, but upon its falsehood ; and 
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he is boiled to prove not only that the representation, \vas 
untrue, but also that it was made fraudulently. 

“6. I am not satisfied that relief-* in the nature of a 
personal demand against the defendant has been given in 
Equity in cases which did iiot involve fraud, or to which 
this doctrine of estoppel would not apply.” 

In the same case Lord Justice Lindley 1 said: — “ DSfEstoppel is not 
estoppel is not a cause of action— it is a rule of evi- acthnTbut a 
dence which precludes a person from denying the truth ni !°. of 
of some statement previously made by himself and Lord 
Justice Bowen added 2 * * : — “But we must be guarded in 
the way in which we understand the remedy when there 
is an estoppel. Estoppel is only a rule of evidence you 
cannot found an action upon estoppel. Estoppel is only 
important as being one step in the progress towards relief 
on the hypothesis that the defendant is estopped from 
denying the truth of something which he has said.” * 

It now becomes necessary to examine more closely the Represonta- 
various kinds of Representations which may amount to 
an estoppel. It has been seen that representations may 
operate either as part of a contract, or apart from contract 
under the general law of estoppel. 5 


1 L. It., 3 Ch. ’91, 101. 

* //>., 105. 

8 “It seems to me that every 
representation, false when made 
or falsified by the event, must 

operate in one of three ways if it is 
to produce any legal consequences. 
First, it may be a term in a con- 
tract, in which case its falsity will, 
according to circumstances, either 
render the contract voidable or 
render the person making the re- 

presentation liable either to dam- 
ages or to a decree that he or h s 
representatives shall give effect 
to the representation. Secondly, 
it may operate as an estoppel 


preventing the person making the 
representation from denying its 
tn^h, as against persons whose 
conduct has been influenced by it. 
Thirdly, it may amount to a cri- 
minal offence. The common case 
of a warranty is an instance of a 
representation forming part of a 
contract. Pickard v. Sears [6 A. & 
E., 469,(1837)], and many other 
well-known cases are instances of 
representations amounting to an 
estoppel. A false pretence by 
which money is obtained is an in- 
stance of a representation amount- 
ing {o a crime ” per Stephei>, ,J. 
in Alder son v. Maddison, L. R., 5 
Ex. I)., 293 (296) [1880J. 
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Doctrine of . In Citizen s Bank of Louisiana v. First National Bank 
Oonsf C <1 hktUa of^ New Orleans / Lord Sol bor ne, L. C., describes the 
foundation of the doctrine of equitable estoppel by repre- 
sentation 2 * * * * * as follows : “The foundation of that doctrine, 
which is a tery important one, and certainly not one 
likely to he departed from, is this, that if a man dealing 
with another for value makes statements to him as to exist- 
ing facts, which being stated would affect the contract, 
and without reliance upon which, or without the statement 
of which, the party would not enter into the contract, and 
which being otherwise than as they were stated, would 
leave the situation after the contract different from what it 
wo a hi have been if the representations had not been made ; 
then the person making those representations shall, so far 
as the powers of a Court of Equity extend, be treated as 
if the representations were true, and shall be compelled to 
make them good. But those must, be representations con- 
cerning existing facts.” 8 

The some ro- The line between contract and estoppel may perhaps be 

miiylonsH* 1 ' explained by saying that “most of the cases . . . when 
tun. 1 it tonn in looked, at, if they do not absolutely amount to contract, 
may work an come uncommonly near it. * In equity a representation 
cstopi'ii. imi y so jn;,,de jts to constitute the ground of’ a con- 
tract. Where a person makes a representation of what he 


1 L. K„ (i K. & I. A., 352 (.'««)) 
[18731. 

2 “It is a doctrine not confined 

tp cases in equity, but one which 

prevails at law also ; and there 

arc, in fact, more cases upon the 

subject at law than in equity ” - 
per Lord C ran worth in Jorden v. 

Money , 5 H. L. Oa., 213 [1854]. 

8 In Itajnarain Bose v. Universal 
Life Assurance Co I. L. It., 7 
Calc., 594 [1881], it was held that 
Section 115 of the Evidence Act 
refers to belief in a fact and not in 
a proposition of law. Of. Giihdam 
V enka-lasami v. Chinnam , 5 Mad. 
II. C. K., 4bt> [1870], a curious case. 


4 Brownlie v. Campbell , L. It., 5 
Ap. Oa., 952 [1880], per Lord Black- 
burn. See Pollock on Contract, 5th 
ed., Appendix, NoteK. In Low v. 
Ronverie, Lind ley, L. J., observes: 
“As pointed out by Lord Black- 
burn in Brownlie v. Campbell , the 
line between fraud and warranty 
is often very narrow, and the 
same observation is true of the 
line between warranty and estop- 
pel. Narrow, however, as the 
line often is the three words 
denote fundamentally different 
legal conceptions which must not 
he confounded.” L. It., 3 Oh., ’91 
(102). 
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says he h^is done, or of some existing fact, as an induce- 
ment for other persons to act upon it and they do so act, 
equity will bind him by such representation treating h! as 
a contract . 1 ^ In this case an estoppel is available when 
the question arises as to what evidence # i§ necessary to 
further or defeat the contentions 'of the parties. “One 
and the same statement may well be a deceit, and a brea i*. 
of contract, and capable of operating as an estoppel .” 2 Or 
if the representation does not amount tq a contract, it may 
still give rise to an estoppel. 


But the doctrine of estoppel by representation only up- itcpresenta- 
plies to representations as to some state of facts alleged 
to be at the time actually in existence, and not to promises facts 
de future) which, if binding at all, must generally be bind- 
ing as contracts . 3 * * * * 8 


In most cases in which the doctrine in * Pickard v. and generally* 
Sears * has been applied* the representation is such as al'rocment or 
toamount to the contract or license of the party makin< llC0Ilse * 


3 Maunsell v. Hedges White, 4 

H. L. ('la., 1039 (1055) [1854], per 

Lord ( 'Iran worth. 

2 Pollock, on Contract, 5th ed., 

500. 

8 Per Sol borne, C. f in M addition 
v. A Iderson, L. R., 8 Ap. Ca., 407 
(47.3) : “ Besides these there is a 
class of false representations which 
have no legal effect. These are 
cases in which a person excites 
expectations which he docs not 
fulfil, as, for instance, where a per- 
son leads another to believe that 
he intends to make him his heir, 
and then leaves his property away 
from him. Though such conduct 
may inflict greater loss on the 
sufferer than almost any breach of 
contract, and may involve greater 
moral guilt than many com- 
mon frauds, it involves no legal 
consequences, unless the person 


making the representation not only 
excites the expectation that it will 
be fulfilled, but legally binds him- 
self to fulfil it, in which «ase he 
must, as it seems to me, contract 
to fulfil it. It, will, 1 think, be 
found that all the difficulties of the 
subject may be solved by keeping in 
iftind this classification (see note 3 
at p. 37) of the different classes of 
false representations per Ste- 
phen, J., in Alder son v, M addition , 
L. R., 5 Ex. I)., 293 (29b). See 
Mr E ray v. The Drogheda Harbour 
Commissioners, 16 W. R. (English), 
31 [1807] ; Citizen's Bank of Louisi- 
ana v. First National Bank of New 
Orleans, L. It., 6 E. A- I. A., 352 
[1873]; Jordan v. Money , 5 H. L. C., 
185 (213, 4, 5) [1854]; Mills v. Fox, 
L. R., 37 Ch. IX, 153 [1887], Pollock 
on Contract, Appendix, Nflte K. 

4 (i A. & E., 409 [1837]. 
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it, 1 , ajld tlio party availing himself of the estopped acquires 
a right or title thereby against the party making the re- 
Estoppei presentation. 3 It is/necessary that there should be privity 
ami pnvios. 08 between the parties, that is to say, an estoppel is only avail- 
able between the parties to the representation, and those 
claiming under them.* 

Estoppel i»y u *5he rule is generally stated with reference to the con- 

cern! net. ° 1 . 

duct of the person making the representation. 4 It any 

person by actual expressions so conducts himself that an- 
other may reasonably infer the existence of an agreement 
or license, whether the party intends that he should do so or 
not, it has the effect that the party using the language or 
so "conducting himself cannot afterwards gainsay the rea- 
sonable inference to be drawn from his words or conduct.” 4 ' 

1 Per Parke, B., in Freeman v. Ch.D., 49 [1876]. A matter which is 

Cooke , 2 Ex., 651 [1848] : 44 No doubt res inter alios acta cannot operate as 

unleCs the representation amounts an estoppel. The Queen v. Amber - 

to an agreement or license or is gate Co., I El. & B., 372 [1853]. 
understood by the party to whom In Board v. Board , L. R., 9Q. B. t 

it is made as amounting to that, 48 [1873], R A, a tenant by the 

the rule would not apply.” Cornish curtesy, having nothing to devise, 

v. Abington , 4 11. A N., 555 [1859], made a will, leaving the property to 
“ If you choose to say, and to R lor life, with remainder to W in 
say without enquiry, 4 I warrant fee. R entered as devisee and let 

that,’ that is a contract. If yon the defendant into possession. The 

say, ‘I know it,’ and if you say plaintiff, the assignee of W, brought 

that in order to save the trouble an ejectment. The Court of Queen’s 

of inquiring, that is a false repro- Bench held that the defendant 

mentation— you are saying what is being privy in estate to R, who 

false, to induce them to act upon claimed under the will, was subject 

it.” Brownlie v. Campbell , L. R. t 5 to all the estoppels which would 

Ap. Ca., 953 [1880], Per .Lord have estopped R, and could not 

Blackburn : “ Estoppel only ap- say that the will was void and 

plies to a contract inter partes t that, the heir-at-law being barred, 

and it is not competent to parties R had acquired the fee by twenty 

to estop themselves or anybody years’ undisturbed possession. 44 It 

else in the face of an Act of Parlia- is contrary to the law of estoppel,” 

ment M — per Bacon, V. C., in Bar- said Blackburn, J., 44 that he who 

row's case, L. R., 14 Oh. D., 432 has obtained possession under and 

(441) [1880], in furtherance of the title of a 

8 Per Cotton, L. J., in Simm v. devisor should say that such title 

Anglo-American Telegraph Co ., is defective.” 

L. R., 5 Q. B. D., 188 (213) [1879], 4 Cornish v. Abington , 4 H. & N., 

• Middleton v. Pollock, L. R„ 4 555 (556) [1859]. 
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CHAP. 1.^ REPRESENTATIONS CLASSIFIED. 

Representations in connection with estoppel have gene- Effect of ro- 
rally been classified according to the intention or motivfj of cS^to n be 
the person making them. A pefsor;» may be prevented considered, 
from denying a certain state of facts if he has made either 
a fraudulent misrepresentation, or, made a 1 fiilse statement 
without fraud but negligently, or has made a false repre- 
sentation without fraud or negligence . 1 At the same thruT^ 
it must be recollected that the determining element in 
all such cases is not the motive with' which the repre- 
sentation was made, or the state of knowledge of the 
party making it, but the effect of the representation as 
having caused another person to act on the faith of it . 2 

Bearing this carefully in view the following rule ihay 
be adopted : — * 

If a person makes to another, either in express terms or Classification 
by conduct, a material or definite statement of fact which Intention" t0 '* 
is false, intending that pei'son to rely on it, and lie Jbes 
rely on it, and is thereby damaged, then the person mak- 
ing the statement is liable to make compensation to the 
person to whom it is made : (a) if it is false to the know- 
ledge of* the person making it ; (/>) if it is untrue in fact 
and made recklessly ; (c) if it is untrue in fact and not 
believed to be true, or believed to be true without any 
reasonable grounds . 3 

Representations in connection with estoppel may there- 
fore be broadly classified accoAling to the (a) deliberate 
representation with knowledge of its falsehood of the 
party making the representation ; (b) conduct of culpable 
negligence of the party making the representation ; (e) 
indifference or acquiescence of the party making the 
representation. 


1 Per Brett, M. R., in Seton v. 
Lafone, LR. f 19 Q. B.D., 70 [1887]. 

* Sarat Chunder Dey v. Oopal 

Ch under La ha, L, R., 19 I. A., 203 
[ 1.892 ]. 


8 See the remarks of Lopes, L.J., 
in Peek v. Derry, L. R., 37 Ch. D. t 
54t (585) [1887] as to “misrepre- 
sentations fraudulent in contem- 
plation of law.” 
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Propositions The propositions laid down in Carr v. The London and 
London iukTn.- Nqrth- Western Railway Co} may be reduced to the above 
way Co. [ 1875 ].' classification. These propositions may be paraphrased 
shortly as follows 1 * 

Active niisre- A, by words or conduct, wilfully endeavours to cause B 
, ' ' ' to believe in a certain state of facts which A knows to be 
Then if B believes in that state of things and acts 
upon his belief, A having knowingly made a false state- 
ment, is estopped from averring afterwards that such a state 
of things did not in fact; exist . 3 

Conduct of A, by conduct of culpable negligence calculated to lead 
gc!ice. >lL negh * B into the belief of a certain state of facts, causes B to so 
believe and to act by mistake upon such belief to his pre- 
judice, such conduct of culpable negligence on A’s part 
being the proximate cause of B’s so acting. Then A can- 
not be heard afterwards, as against B, to shew that the 
sta>e of facts referred to did nqt exist . 3 
Conduct of Two propositions remain to be classified under the third 

indilVcronce or i , 
acquiescence llOad . 

PBi-Ue» c »ro iwi A i» express terms or by conduct, makes a re- 

t<> yi/Jr the presentation to B of the existence of a certain state of 

existence of a \ . 

certain state of facts which he either does not believe to be true or 
has no positive belief either way, but nevertheless he 
intends it to be acted upon in a certain way. B does 


1 “ Estoppels may arise on vari- 

us grounds, all of which the judg- 
ment in Carr v. The London and 
North- Western Railway Co. [.L. R., 

10 C. P., *307] endeavours to state, 
and each of the grounds on which 
an estoppel may arise, there stated, 
is intended to be independent and 
exclusive of the others. An estop- 
pel does not in itself give a cause 
of action ; it prevents a person 
from denying a certain state of 
facts. One ground of estoppel is 
where a man makes a fraudulent 
representation, and another man 
acts upon it to his detriment. 


Another may he where a man 
makes a false statement negli- 
gently, though without fraud, and 
another man acts upon it. And 
there may be circumstances under 
which, where a misrepresentation 
is made without fraud and with- 
out negligence, there may be an 
estoppel. Per Brett, M. R., in 
Melon v. Lafone , L. R., 19 Q. B. 
D., 68 (70). 

2 Proposition 1, L, R., 10 0. P., 
at p. 316. 

8 Proposition 4, at p. 318 of the 
Keport. 
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so act tc\ bis damage in that, belief. Then A is est 
from denying the existence of that state? of facts . 1 

A so conducts himself that ;v reasonable man would 
take his coiyluet to mean a certain true representation of 
facts intended to be acted on in a particular* way. B does 
so act in that belief to his damage. Then A may not 


deny that the facts were as represented . 2 * 
In the case of Sand C hander Bet/ v 




Go pal Chunder Inference from 

La-ha , 8 their Lordships of the Privy# Council point out c<)Ii,lmt ' 
that there may be statements made, and which have 
induced another party to do that which he would have 
otherwise abstained from doing, which cannot properly 
be characterised as misrepresentations at all, whcre # jthe 
conduct of one party lias led another to draw certain in- 
ferences, and to act upon such inferences. “ If a party uses 
lanrpuvje which, in the ordinary course of business and the 
general sense in which words are understood, conveys a 
certain meaning, he cannot afterwards say he is not bound, 
if another, so understanding it, has acted upon it /' 4 And 
where a person has conducted himself so as to mislead 
another, he cannot gainsay the reasonable inference to be 
drawn from bis conduct . 5 * 7 

The above propositions were approved in the case of 
Corenlr// v. Great Easter n Reii.hr a;/ Co? and in the case of 
Set on v. La f one? In the latter case the ‘ Master of the 
Bolls qualified the expression ‘proximate/ in the propo- 
sition as to negligence, explaining that expression to mean 
‘real/ and his opinion was concurred in by Lopes, L. J. 

The remarks of Brett, M. It., which arc of historical im- 
portance, are quoted in the foot-note . 8 


Proximate’ or 
Real.’ 


1 Proposition 2, at p. 317. 

8 Proposition 3, at f>. 317. 

8 L. R., 19 I. A., 203 [1892]. 

4 Per Pollock, C. B., in Cornish 
v. Atnngton , 4 H. & N., 340 (35o) 
1S59J. 

* lb. 

• L. R., 11 Q. B. D., 773 [1883]. 

7 L.R., 19 Q. B. D., OS [1887]. 


B “Before framing the proposi- 
tions in Carr v. The London and 
N.- Wes fern llaihmy Co. f L. R., 10 
C. P.,307], I had referred, 1 think, 
to nearly all the eases on the sub- 
ject, and sought to derive from 
tty e m the different propositions re- 
lating to the law of estoppel. The 
word ‘ proximate ’ was taken from 
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Development As, before stated this classification does not greatly assist 
doctrin*^^ 11 the' elucidation of 'the subject, but the analysis of the doc- 
trine of estoppel ha? generally started with the question 
of intention or motive ; hence, most of the authoritative 
definitions or descriptions have proceeded upon that basis. 
In subsequent chapters an attempt will be made to shew 
V]?: application of the doctrine in the various branches of 
the law in India, having regard to the position of the party 
affected. At present, however, it is necessary to trace the 
growth of the rule in equity, and to illustrate its appli- 
cation. and to present the main features of the subject. 

the judgment in Swan v. North into that mistake.” It was on 

British Australasian Co . [2H. & the strength of these observations 

0., 175(1803).]. In that case Mellor, that I put the word 4 proximate * 

J., said that the question w as what into the proposition which I have 

was the culpable conduct which quoted. I think it is clear on refer- 

had been the proximate cause that ence to the facts of Swan v. North 

the defendant had registered a British A ustralasian Co. [2H. & C., 

forgfed transfer as genuine; and l7o] that the word ‘proximate 5 was 

that the false representation w f as there used as meaning the 4 real 

that of the broker and not of the cause. It was no doubt true, in that 

plaintiff, and the proximate cause case that there had been negligent 

which induced tho company to conduct by the plaintiff which was 

alter their position to their pre^ in one sense a cause, but was not 

judice was the fraudulent and felo- the real cause, of the defendant’s 

nious conduct of the broker and action, because it would have had 

not the negligence of the plaintiff. no effect unless there had inter- 

In the same case Blackburn, J., said vened the fraudulent and felonious 

“What I consider the fallacy of my act of the broker. The meaning 

Brother Wilde’s judgment is this : read by the light of these facts is 

he lays down the rule in general clear enough, but I think I should 

terms 4 that if one has led others prefer to insert in the proposition 

into the belief of a certain state the word 4 real, 5 instead of the 

of facts by conduct of culpable word ‘proximate’” [per Brett, 

negligence calculated to have that M. R., at pp., 70, 71]. In the above 

result, aud they have acted on remarks Lopes, L. J. concurred, 

that belief to their prejudice, Fry, L. J., however, doubted, 44 1 

be shall not be heard afterwards will not attempt to give any para- 

as against such persons to shew phrase of the w r oid ‘proximate, 

that state of facts did not exist. 5 The doctrine of causation in- 

This is very nearly right, but in volves much difficulty in philo- 

iny opinion not quite ; as he omits sophy as in law ; and I do not 

to qualify it by saying that the feel sure that the term ‘real 5 is 

neglect must be in the transac- any more free from difficulty than 

tion itself, and be the proximate the term * proximate 5 55 \j)er Fry 
cause of the leading of the party L. J., at p. 74]. 
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The c\se of Pickard v. Sears 1 is described by Mr. Pickard >>. 
Bigelow as bearing the same relation ft> estoppel in pais ^ ara f l837 l* 
as the Duchess of Kingston $ case do(*s to estoppel by re- 
cord. That * was an action of trover for machinery and 
other articles brought by the mortgagee of one Metcalfe, 
the former owner, against a purchaser from the sheriff under 
an execution levied against Metcalfe, who had remaiiievHiT 
possession carrying on his trade until the execution issued. 

It appeared that Pickard, the mortgagee, after he knew 
that the sale was in contemplation, came to the premises and 
gave no notice of his claim, but, on the contrary, called on 
the execution creditor’s attorney with Metcalfe, and consult- 
ed with him as to the course to be taken. Pickard, how- 
ever, never mentioned the mortgage or claimed the goods 
as his own. The defendant purchased the goods hond-jide 
and in total ignorance that Pickard had any interest. 

On the trial before Denman, 0. J., the plaintiff obtained 
a verdict. Subsequently theMefendant obtained a rule nisi 
for a new trial on the ground that the plaintiff had virtu- 
ally authorised the sale, and was estopped from relying on 
his mortgage, the cases of Graves v. Key 2 and Beane v. 

Rogers 3 being relied on. Denman, C. J., in delivering the 
judgment of the Court, made certain observations which 
have now become classical. 

44 Much doubt,” said the learned Chief Justice, 44 has been Statement of 
entertained whether these act$ of the plaintiff, however 
culpable and injurious to the defendant, and however much 
they might be evidence of the goods not being his, in the 
sense that any persons (and amongst others the defendant) 
would be naturally induced thereby to believe that they 
were not, furnished any real proof that they were not his. 

His title having been once established, the property could 
only be divested by gift or sale, of which no specific act was 
even surmised. 

1 6 A. & E., 460 [1837J. In While earlier. But its accurate definition 
v. Greenish, 11 C. B. (N. »S.), 22(1 is*extreniely recent. 

[1801], Erie, C. J„ states that the a 3 B. & Ad., 318 note (a) [1832]. 

doctrine is two or three centuries 8 9 B. & C., 577 (580) [1829]. 
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“ J$ut the rule of law is clear, that, where ose by his 
wo^ds or conduct 1 2 * wilfully 1 causes another to believe the 
existence of a certain state of things, and induces him to 
act on that belief, so as to alter his own previous position, 
the former is concluded from averring against the latter 
a different state of things as existing at the same time ; 

the plaintiff, in this case, might have parted with his 
interest in the property by verbal gift or sale, without any 
of those formalities that throw technical difficulties in the 
way of legal evidence And we think his conduct, in 
standing by and giving a kind of sanction to the proceed- 
ings under the execution, was a fact of such a nature, that 
the opinion of the jury ought, in conformity to I lean e v. 
Rogers 2 and Graves v. Key a to have been taken, whether 
lie had not, in point of fact, ceased to be the owner.” The 
rule for a new trial was accordingly made absolute. 

Freeman Subsequently, in the case of Freeman v. Cooke* Parke, 

Cooke [ 1 848 j. 

1 ‘Wilfully* is equivalent to — per Bayley J.,in Heanew Royers, 

‘ voluntarily,’ per Pollock, (X B., in 9 B. & C., 577 (58G> [1829]. 

Cornish v. Ainu gf on [4 11. A N., 549 8 “A receipt is an admission 

(1859)]. See Surat Chinnier Deg v, only, and the general rule is that 
Copal Chnnthr Laha, infra* p. 53. an admission, though evidence 

2 “ There is no doubt that the against the person who made it 

express admissions of a party to and those claiming under him, is 
the suit, or admissions implied not conclusive evidence, except as 
from his conduct, are evidence, to the person who may have been 
and strong evidence, against him ; induced by it to alter his condi 
but we think that he is at liher y tion [Ifeane v. Rogers (9 B. & 0., 
to prove that such admissions 577), and other cases, were then 
were mistaken or were untrue, cited]. A receipt may therefore 
and is not estopped or concluded be contradicted or explained ; and 
by them, unless another person there is no case to our knowledge, 
has been induced by them to alter in which a receipt upon a nego- 
his condition ; in such a case the tiable instrument has been con- 
party is estopped from disputing sidered to be an exception to the 
their truth with respect to that. general rule.” Per Tenferden, C. 
person (and those claiming under «J., in Craves v. Keg, 3 B. & Ad., 

him), and that transaction; but 313 (318) note (o) [183*2]. 

as to third parties he is not bound. 4 * * * 2 Kx. Rep., 954 [1848]. “ The 

It is a well established rule of rule ns explained in Freeman v. 
law, that estoppels bind parties Cooke, takes in all the important 

and privies, not strangers. Co. commercial cases, in which a re- 

Lit. 352a, Com. Dig, Estoppel (C).” presentation is made, not wilfully 
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B., explained the rule in Pickard v. Sears 1 as follows • 

“ That rule,” said the learned Baron, d was founded .on 
previous authorities, and has bedn afted upon in some 
cases since. * The principle is stated more broadly by 
Lord Denman in the case of Gregg v. Wells? The pro- 
position contained in the rule itself, as above laid down in 
the case of Pickard v. Sears . , must, be considered as os- * 
tablished. By the term ‘ wilfully ,’ however, in that rule, 
we must understand, if not that the party represents that 
to be true which he knows to be untrue, at least, that he 
means his representation to be acted upon, and that it is 
acted upon accordingly ; and if, whatever a man’s real 
intention may be, he so conducts himself that a reason- 
able man would take the representation to be true, and 
believe that it was meant that he should act upon it, and 
did act upon it as true, the party making the* representa- 
tion would be equally precluded from contesting its truth ; 
and conduct, by negligence or omission, where there is a 
duty cast upon a person by usage of trade or otherwise, e-iso 
to disclose the truth, may often have the same effect. As mg 
for instance, a retiring partner omitting to inform his 
customers of the fact, in the usual mode, that the con- 
tinuing partners were no longer authorized to act as his 
agents, is bound by all contracts made by tJu>m with third 
persons, on the faith of their being so authorised. . . . 

In truth, in most cases in whielb the doctrine in Pickard v. 
Sears is to be applied, the representation is such as to 

time of the trial, and the principle 
of that case may be stated even 
more broadly than it is there laid 
down. A person who negligently 
or culpably stands by and allows 
another to contract, on the faith 
and understanding of a fact which 
he can contradict, cannot after- 
wards dispute that fact in an 
action against the person whom 
he" has himself assisted in deceiv- 
ing.” (imjU v. Wells, 10 A. & R, 

90 (97) 


in any bad sense of the word, not 
main ammo, or with intent to 
defraud or deceive, hut so far wil- 
fully that the party making the 
representation on which the other 
acts means it to be acted upon in 
that way per Crompton, J., in 
Howard v. Hudson [2 E. A B., 1 

ami 

1 0 A. & E., 474. 

2 “ Pickard v. Sears,” says Den- 
man, 0. J., “was in my mind at t lie 


of retir- 
>urt nor. 
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amount to the contract or license of the parfy making 

* A’ ■ 

Barat Chunder A most forcible exposition of the application in this 
['ey v. Gopal « L . 

chunder Laha country oi the rule of estoppel by representation is to 

-l^J’ be found in the recent, case of Sarat Chunder Bey v. Go- 
pal Chunder Laha 1 in the Privy Council. The question 
which arose for decision was as to whether the plaintiff, 
claiming as purchaser from Ahmed Ali and Rahimimnessa, 
the heirs of one timed Ali Shah Ostagur, was affected by 
an estoppel in consequence of the actings or representa- 
tions of either of his vendors. It appeared that Arju Bibi, 
the widow of Umed Ali, claiming to hold under a hiha 
granted to her during her husband’s lifetime, mortgaged 
the property after his death to one Kalimuddin, and the 
defendant’s predecessors in title purchased at the execu- 
tion sale. As regard Rahimunnessa, their Lordships held 
that no case of estoppel was presented against her by reason 
of representations, acts, or omissions on her part, and that 
to the extent of her interest, the claim of the plaintiff to 
possession must be allowed. 

But in regard to Ahmed the Judicial Committee were 
of opinion that a very different state of facts had been 
proved. “The facts,” observed their Lordships, “as 
appearing on the face of the mortgage itself are, not that, 

1 L. R., 19 I. A., 203 [1892], that the vendor as agent for the 
A very similar case, Syed Nu.'ul widow was only selling what his 
Hirnrnn v. Sheo Sakai , L. R., 19 principal had power to sell, that 
I V A., 221 [1892], in the same volume, there was no representation that 
is an illustration of conduct not the vendor was selling on his own 
sufficient to raise an estoppel. The account, and that the plaintiff was 
plaintiffs vendor had executed a not estopped from suing, as he did 
deed of sale as general mokhtar, not deny the truth of any fact 
executor, and adopted son of the represented in the deed. Nor was 
widow, making a general renun- Section 43 of the Transfer of Pro- 
ciation of his title as mokhtar, but perty Act (IV of 1882) applicable, 
had, after the widow’s death, deriv- since the plaintiff’s vendor did not 
ed title front the next reversionary represent that he was authorised 
heir of the last full owner (the to transfer, nor did he profess to 
husband of the widow). The transfer, any other interest than 
Judicial Committee held that the that of the widow, 
fair construction of the deed was 



49 


CHAP. I.]\ CONDUCT RAISING AN ESTOPPEL. 

Ahmed w;\s a witness to the execution of the deed, fV>r 
the witnesses were other persons, but that 'he really repre- 
sented his mother in the whole transaction. Ho acted 
with Moonshi* Golam Ilossein as aimnokhtar on her be- 
half under a po we r-o 1-attorney authorising him to do so ; 
he signed the mortgage on her behalf and in her name ; 
and he and Golam Ilossein received the money advanced' 
by Kalimuddin, as appears from the official certificate 
by the Sub-Registrar endorsed on the deecl. 

“Their Lordships are very clearly of opinion that these Conduct rmV 
actings on the part of Ahmed create an estoppel against au cstoI> 
him, or any one claiming in liis right, from disputing 
the title of Arju Bibi to grant the mortgage to Kali.mul.1- 
(lin. 'They amounted to a distinct declaration by him to 
the lender that the luba in favour of Arju Bibi was a 
valid deed, or in any view, that if the document * was open 
to legal objections, Ahmed as the person entitled A> 
challenge the deed waived his right to do so, and consent- 
ed for his interest to represent and to hold the luba as 
valid, and consequently as giving a legal right to Arju 
Bibi as the proprietor to grant the mortgage. There 
was a distinct representation by Ahmed professing to act 
as his mother’s attorney, that she was owner in possession 
having a good title to create a valid mortgage affecting 
the lands. It, is, in their Lordships 5 opinion, impossible to 
take any other view of the effect# of Ahmed’s conduct in 
the whole transaction, and particularly his signing the 
mortgage and taking payment of the money ; and it is* 
equally clear that the transaction was concluded on the 
looting of that representation, and that the creditor was 
thereby induced to lend the money on the security of the 
mortgage. It has been frequently said, in cases of this 
class, that the creditor is bound to make enquiry into 
the validity of such a title as Arju Bibi, the borrower, 
here possessed, and the observation applies with great 
force in this case, in which the luba was granted without 
consideration, and, as the least enquiry would have shown, 
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v^ithout any possession having followed on iL But in- 
quiry, or indeed any anxiety as to the title of Arju Bibi 
to grant the mortgage" as proprietor in virtue of the hiha 
in her favour, was made quite unnecessary' by the repre- 
sentation and conduct of Ahmed, who was (so far as his 
share of the property was concerned) the sole person 
having a title or interest to challenge the validity of the 
hiba, and to object to the granting of the mortgage which 
he himself signed and delivered in exchange for the 
money paid to him. 

64 In this state of the facts the terms of Section 115 of 
the Evidence Act directly apply to the case ; for Ahmed, 
lawijig by his acts and the declaration which his acts 
involved, intentionally caused the lender to believe that 
Arju Bibi as proprietor under the luba was entitled to 
grant the- mortgage, neither he nor his representative the 
phiintiff can be allowed to deny the truth of what was 
thereby represented, believed, and acted on.” 

Evidence Act, The rule of estoppel by representation is thus stated in 
1U) ' the Evidence Act : l 64 When one person lias, by his declara- 
tion, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act 
upon such belief, neither he nor his representative shall 
be allowed,, in any suit or proceeding between himself 
and such person or representative, to deny the truth of 
that thing,” —and the ttwo following sections apply this 
rule to the cases of a tenant, a licensee, an acceptor of a 
•bill of exchange, and a bailee. The definition is not to be 
regarded as an exhaustive one, or as laying down a 
different rule 2 to that which is to be gathered from the 
English eases ; and there are numerous other cases, in addi- 
tion to those expressly contemplated ‘by the Evidence Act, 
in which the principle of estoppel by representation has 
been given effect to in the Courts of this country. These 
cases will be considered in detail in subsequent chapters. 

4 Act I of 1872, s. 115. 

* Surat Chunder Vey v. a opal Chunder Luha, L.K., 191. A„ 203 [1892]. 
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Previous to the passing of the Evidence Act, the doctriiu i Attitude of 
of estoppel by representation was enunciated in variois cwr^ioforu 
forms by the Indian Courts, and generally in a maijner 
hostile to its technicality. In Bhgro Butt v. M-usst. Lekh- 
ranee Koer 1 Paul, J., said : — “ The Courts are governed 
by a law of far wider application than the doctrine of 
estoppel, that is to say, principles of justice, equity and 
good conscience. This very principle obliges the Court to 
look to the conduct of the party who seeks redress.” 

In the Ganges Manufacturing Co. v. SourujmtdP it was ami since, 
contended that Sections 115 to 117 of the E vidence Act con- 
tained the only rules of estoppel now intended to be in Ganges Maiiu 
force in British India ; that those rules are treated by the ^'tounuiuuU 
Act as rules of evidence ; and that by Section 2 of the U 880 * l- 
Act, all rules of evidence are repealed, except those which 
the Act contains. “ If this argument were welHbunded,” 
said Garth, 0. J., 64 the consequences would indeed he 
serious. The Courts here would be debarred from enter- 
taining any questions in the nature of estoppel which did 
not come within the scope of Sections 115 to 117, however 
important those questions might be to the due administra- 
tion of the law. The fallacy of the argument is in supposing 
that all rules of estoppel arc also rules of evidence. The 
enactment is, no doubt, in one sense a rule .of evidence. 

It is founded upon the well-known doctrine laid down, 
in Pickard v. Scars, and other ewes. In such a case the 
rule of estoppel becomes so far a rule of evidence, that 
evidence is not admissible to disprove the fact or state of 
circumstances what was represented to exist. But 4 estop- 
pels/ in the sense in which the term is used in English 


1 lf> W. K., 123, [1871]. See 

also the remarks of the same learn- 
ed Judge in Donzelle v. Ke.tlar- 

nath Chncki.rbuUt/y 7 Ik L. U., 720 
[1871 J. See also Nevmb Shifted 
v. Rajah Ojontlhya Ram , 10 Moo. 
I , A . , 510 [1 8Gt i] ; Molt exit Oh tt ta ler 

Chaff erjee v. I shut Chumier Chat 
f erjee, 1 Ind. Jur. IS. S., 2u0 [I SOU], 


3 1. L. II., . r > ( 'ale., (100 | ISSOj. 
In Jana hi Animal v. i\ amain, 
thammal [7 Mad. H. ( 20;> (1S7.*0 j 
it was ineffectually argued that 
only two sorts of estoppel were 
mentioned in the Evidence Aet, 
and that that ease (a ease of wa*ver 
l>y conduct) did not fall under 
cither of them. 



Clanga Bahai 
v, I lira Sin^li 
[18SI.I]. " 

Vishnu r* 

Kris) man 

I 

Overruled hv 
the Privy 
Council [1 89:?’]. 


Then.- may ho 
estoppel with- 
out fraud. 
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legal phraseology, are matters of infinite variety , and are 
by no means confined to the subjects dealt with in Chapter 
VI U of the Evidence Act. A man may be estopped, not 
only from giving particular evidence, but irOm doing acts, 
or relying upon any particular arguments or contention, 
which the rules of equity and good conscience prevent his 
using against his opponent. 1 A large number of cases 
of this kind will be found collected in the notes to Doe v. 
Oliver , 2 3 * and, whatever the true meaning of Section 2 of the 
Evidence Act may be, as regards estoppels which prevent 
persons from giving evidence, we are clearly of opinion 
that it does not debar the plaintiffs in this case from avail- 
ing; themselves of their present contention as against the 
defendants. 55 

A less liberal view of the section was taken by the 
Allahabad? High Court in (Jaiv/a Sakai v. Him Singh ' 6 
and by a Full Bench of the Madras High Court in Vishnu 
v. Krisknanf but this view has since been expressly dis- 
countenanced by the Judicial Committee. 

In Surat ('hinder Dei/ v. Go pal C hinder Lahaf their 
Lordships of the Privy Council commenting upon these 
eases observed: “In the former of these eases it was laid 
down by a majority of the Judges that if the element of 
fraud he wanting there is no estoppel. It was expressly 
said, ‘There must he deception, and change of conduct in 
consequence. 5 The lattm* case was one in which an adop- 
tion having taken place, the alleged adopted son claimed 
to set aside a deed ol* gift of certain property by his 
adoptive father, granted by him late in life in favour of a 
stranger. The deed was liable to be set aside as ultra 


1 This last remark docs not ap- 

pear to ho .supported by authority. 

3 2 Sm. L. (Ja., 8 th ed., 775. 

8 I. L. 11, 2 All., 809 [tSSO]. 

See Uda /fry am v. Imam ud din, 
I 15. R. f 1 All., Si? [1875], vliere 
Story's Equity J urisprudence, Vol. 

ii, >5 15115, is cited. 


4 I. L: R., 7 Mail., :i [1SS‘5]. 
See Tituippa Chilli v. Mum - 
yap pa, I. L. R., 7 Mad., 107 

‘ Tj. K., 1!) I. A., 2 (>:i [1892]. Sural, 
Chun dir l fry v. Copal Chaw fir 
Laha, L. R., 19 I. A., at p. 1?19. 
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vires if the adoption was valid ; but it was maintained visium v. 
separately that in any view the defendant was estoppel! w nan ' 
from maintaining the invalidity of Che adoption by a series 
of acts on the part of the adopting father, which had 
induced the belief on the part of the plaintiff that the 
adoption was valid, and in consequence of which the 
adopted son had abstained from claiming a share in the 
inheritance of his natural family. In the end the adoption, 
which was that of a sister’s son, was held, after a proof of 
the customary law of Malabar, to have been valid ; but 
before allowing the proof the Court decided that the case 
of estoppel failed. 

44 It would be most difficult to reconcile this decjsifm The term 1 
with that of the case of Luchmun Ch under (Herr Gosain v. cV'nstruoA'y 
Kail if Churn 1 already referred to, and the views of this 
Committee as there expressed ; and their Lordships would 
also have great difficulty iir holding, as the High Court 
did, that a series of acts by winch an adoption is profess- 
edly made and subsequently recognised, constitute ;i repre- 
sentation in law only and not of fact. But apart from 
this, the Court seems to have taken the view that in order 
to create estoppel, the representations founded on must 
leave been made with an intention to deceive ; and an opi- 
nion was indicated that the law of estoppel under the Indian 
.Evidence Act in some respects differed from the law of 
England. It; was there sahB : — 4 '.file term “intentionally ” 
was, no doubt, adopted advisedly. By the substitution 
of it for the term 44 wilfully ” in the rule stated in 
.Pickard v. Sears and explained in Freeman v. Gooke and 
Ci oruish v. Ahiufflon , it was possibly the design to exclude 
eases from the rule in India, to which it might bo applied 
under the terms in which it has been stated by the English 
Courts . 5 Their Lordships are unable to agree in this view. 

On the contrary, as the rule had been modified in England 
by there substituting the word 4 intentionally 5 in the rule 


1 19 W. R., 292 [1873]. See infra , 
Part I, Chapter II. 


2 I. L. It., 7 Mad., 8. 
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inference from established for the word 4 wilfully ’ which had boon pre- 
conduct. • -yJously use^ it seems to their Lordships that the term 6 in- 
tentionally ’ was used m the Evidence Act, 1872, for the 
purpose of declaring the law in India, to be precisely that 
of the law o"f "England ... A person who by his declara- 
tion, act or omission had caused another to believe a thing 
to be true and to act upon that belief, must be held to 
have done so 4 intentionally ’ within the meaning of the 
Statute, if a reasonable man would take the representation 
to be true, and believe it was meant that he should act 
upon it.” 

Authoritative In the case now cited, Ahmed Hossein, the plaintiffs 
thoXctrino f o f vendor, was held by the Privy Council to be estopped from 
proHontfttioo' 0 " challenging the validity of a hiba, by reason of his* having 
represented his mother in a certain mortgage transaction, 
and having thereby represented to the defendant's pre- 
decessor in title that the hiba was valid. The view had 
been adopted in the lower Courts that there could be 
no estoppel as against Ahmed, who was a minor at the time 
the hiba was executed, and who may, at the time of the 
mortgage, have honestly believed that the hiba was genuine. 
There was nothing to shew that Ahmed committed any 
fraud or contemplated committing any. It was further 
held that the defendants, the purchasers at the mortgage- 
sale, were made aware of the invalidity of the hiba by 
reason of certain proceedings in the High Court, and were 
not therefore bona-fide purchasers without notice. 

Opinion of t.ho • 44 Under these circumstances,” observed the High Court, 
High Com t. u we c . mno t hold that the Additional District Judge, 
either in determining as lie has done, that no estoppel was 
created, or in holding, as he has done, that the defendants 
do not occupy the position of bona-fide purchasers with- 
out notice, was wrong; and this absolves us from consider- 
ing the further question which we might perhaps have 
otherwise found it necessary to determine, viz,, whether 
if Ahmed and Kahimunnessa were estopped from disput- 
ing the hiba , that estoppel would have been binding on 
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the plaintiff in the absence of proof or knowledge on his 
part of the circumstances that gave rise £o it.” t 

The J udicial Committee observe*!:— •“ With reference to 
the views indicated in these passages of the judgments now 
under review, their Lordships think it rigfit to say that 
it would make no difference in the effect to be now given 
to the plea of estoppel against a purchaser under the mort- 
gage-sale ; though it clearly appeared that Ahmed, when 
he acted as he did in the mortgage transaction, was under 
the belief that the hiba was a valid deed which he could 
not set aside, nor is it of any moment that he neither con- 
templated committing any fraud, nor, in fact, committed 
any fraud by his acts or representations. And their.Ldrd- 
ships must further observe that, as the mortgage was 
effectual as a valid title to Kalimuddin, the lender, under 
which, in default of payment of the money lent, he was en- 
titled to sell the property*, it; follows that any purelu&er 
from him under a sale regularly carried out would acquire 
a valid title to the property, even though he were fully 
aware of all the circumstances which had attended the exe- 
cution of the hiba , and that it had been originally invalid. 

“ In regard to the first of these points the section of 
the Evidence Act, by which the question must be deter- 
mined, does not make it a. condition of estoppel resulting 
that the person, who by his declaration or act has induced 
the belief on which another hasmeted, was either commit- 
ting or seeking to commit a fraud, or that he was acting 
with a full knowledge of the circumstances, and umfer 
no mistake or misapprehension. The Court is not war- 
ranted or entitled to add any such qualifying conditions 
to the language of the Act ; but even if they had the power 
of thus virtually interpolating words in the Statute which 
are not to be found there, their Lordships arc clearly of 
opinion that there is neither principle nor authority for 
any such legal doctrine as would warrant this. The learn- 
ed counsel who argued the present case on either side 
were agreed that the terms of the Indian Evidence Act 
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Judical Com- 
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did not enact as law in India anything different from tho 
lalv of England on the subject of estoppel, and their Lord- 
ships entirely adopt that view. The law of this country 
gives no countenance to the doctrine that in order to 
create estoppel* the person, whose acts or declarations 'in- 
duced another to act in a particular way, must have been 
under no mistake himself, or must have acted with an in- 
tention to mislead or deceive. 

“ Wliat the law and the Indian Statute mainly regard 
is the position of the person who was induced to act ; and 
the principle on which the law and the Statute rest is, that, 
it would he most inequitable and unjust to him that if 
and tlier, by a representation made, or by conduct amount- 
ing to a representation, has induced him to act as lie would 
not otherwise have done, the person who made the repre- 
sentation should be allowed to deny or repudiate the effect 
oiVhis former statement, to the loss and injury of the 
person who acted on it. If the person who made the 
statement did so without full knowledge, or under error, 
si hi imputet. It may in the result he unfortunate for him 
but, it would be unjust, even though lie acted under error, 
to throw the consequences on the person who believed his 
statement and acted on it as it was intended lie should do. 
The general principle is thus stated by the Lord Chancel- 
lor (Campbell), with the full concurrence of Lord Kings- 
down in the ease of Caim.cross v. LorimorJ 18(>0 : — 4 The 


Lonmei [i<so(i]. docti'ino will apply, which is to be found, I believe, in the 
laws of all civilized nations that if a man, either by words 
or by conduct has intimated that, be consents to an act 
which lias been done, and that he will offer no opposition 
to it, although it could not have been lawfully done with- 
out his consent, and he thereby induces others to do that 
from which they otherwise might have abstained, he can- 
not question the legality of the act he had so sanctioned 
to the prejudice of those who have so given faith to his 
words or to the fair inference to he drawn from his conduct. 


7 Jur. N. S., 149 ; 3 Macq,, *29 [18(40]. 
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I am of oj)inion that, gen orally speaking, it' a party, Conduct, 
having an interest to prevent an net being done, has fill 
notice of its having been done, and a<*jiiiesees in it so as 
to induce a reasonable belief that he consents to it, and 
the position of others is altered by their giving credit to 
his sincerity, lie has no more right to challenge the act 
to their prejudice than he would hav^ had if it bad been 
done by lhs previous license.’ These words were used 
with reference mainly to acts indicating only subsequent 
consent to an appointment which had been made, and 
which might have been objected to when originally made : 
but they apply a fortiori in a case like the present, where 
the person estopped, was a party to the transaction jt.vlf 
which he, or others taking title from him, seek to challenge 
after a. considerable interval of time. 

“There is no ground for the suggestion that the person The dot-ermin. 
making the representation* which induces another to **o t 1U ~ l' 1 Je,m ‘ n J l . ls 
must be influenced by a fraudulent intention, to be found <’ < Ho state <>f 

• i . ,1 , . , , ,, hi o wkuli^e of 

either m the case just relerred to, or m the leading ti e pm-tymnk- 

authorities of Pickard v. Sears , 1 Freeman v. Cooke f and scuiution, 0|,I °" 
Cornish v. Abhu/ton? Ill the more recent ease of Carr 
v. The London and JSorfh- Western Raihrai/ Company* 
in the Appellate Court of the Common Pleas, the Mflster 
of the Rolls (Lord Esher) pointed out that no doubt in 
certain cases, where estoppel is successfully pleaded 
against a party seeking to act jit variance with his pre- 
vious conduct or declarations on the faith of which another 
lias acted, the original statement may have been made 
fraudulently ; but, as bis Lordship explained, a fraudulent 
intention is bv no means necessary to create an estoppel, 
and accordingly lie ment ions other cases or classes of cases 
in which the determining element is not the motive with 
which the representation lias been made, nor the stale of j )1lf t j H; <;lTwt 
knowledge of the party making it, but the effect of the of <' I *« r «T |, c- 

n 1 ° ? HWltiltlOll. 


1 (5 A. & E., 409 [1S;>7]. 
* 2 Exch., Gm [1848]. 


8 4 H. & N., 549 [1859]. 

4 L. It., 10 C. l\ t (:-nG) [1875]. 
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representation as having caused another to act on the faith 
oir it. This case was approved of in the much later case 
of Seton, Lairnj and Co \ ; v. Lafone 1 — by a unanimous judg- 
ment of Lord Esher and Lords Justices Fry and Lopes. 
In that case L6rd Esher said : 4 An estoppel does not in 
itself give a cause of action ; it prevents a person from 
denying a certain st<ate of facts. One ground of estoppel 
is where a man makes a fraudulent misrepresentation and 
another mail acts upon it to his detriment. Another 
may he where a man makes a false statement negligently 
though without fraud, and another person acts upon it. 
And there may be circumstances under which, where a 
misrepresentation is made without fraud and without negli- 
gence, there may be an estoppel.’ To this statement it 
appears to their Lordships, it may be added, that there 
may be statements made, and which have induced another 
pm’ty to do that from which otherwise lie would have ab- 
stained, which cannot properly be characterized as ‘ mis- 
Morc inference representations, ’ as, for example, what occurred in the 

from conduct p rejScn fc case, in which the inference to be drawn from the 
may raise an 1 

estoppel. conduct of Ahmed was either that the Juba in favour of 
Arju Bibi was valid in itself, or at all events that lie, as 
the party having an interest to challenge it, had elected 


to consent to its being treated as valid.” 

Sint oimnder The foregoing authoritative exposition of the doctrine 
Dcy’s case 0 f estoppel by representation appears to regard of less 

marksan epoch 11 *. 1 . ° . 

in the subject, con sequence the definitions based upon intention and 
motive noticed in the earlier portion of the chapter. The 
decision also marks a distinct advance in the doctrine of 


changed situations which, being placed upon a very broad 
basis, is likely to affect an increasing number of cases 
where confidence is reposed and betrayed. And the sec- 
tion of the Evidence Act though not stated to be in conflict 
with the English law, can scarcely be regarded as ex- 
haustive or precise. 


1 L. R., VJ Q. 13. D., G8 [1887]. 
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Before proceeding to a detailed examination of the sub- 
ject, it may be useful to illustrate the classification of re- 
presentations presented in the earlier portion of the chapter. 

And first as to estoppels arising out of # representations Classification 
made deliberately with a knowledge of their falsehood. 

In Me Gance v. London and North- Western Railway Co.J X 
where the plaintiff signed a declaration to the effect Active 
that the value of certain horses delivered by him for prcsuut ' tl0U * 
carriage to the defendants did not exceed £10 per horse, illustration*, 
and the horses were injured owing to the defective state 
of the trucks, it was held that the plaintiff could not 
recover compensation. Bramwell, B., said: “ If there bo 
one principle of law more clear than another, it is this, 
that where a person has made a deliberate statement , with 
the view to induce another to act, and he has acted upon 
it, the former is not at liberty to deny the truth of the 
statement so made. I think ijt would be most mischievous * 
if he could.”* 


In Munnoo Loll v. Lalla Chno-nee LaW the equitable Mortgagee 
defence was set up that Munnoo Lull could not enforce 
his mortgage-bond against the respondents, because at the 
time of their purchase he had been present whcij the 
negotiations for the purchase took place, and in answer to 
enquiries had led the purchasers to believe that he had not 
any lien upon the estate. Upon the issue being raised — 
u Was the existence of the mortgage-deed intentionally kept 
secret from the defendants at the time of the purchase,” 
and found by the lower Courts affirmatively, their Lord- 
ships of the Privy Council remarked : “ The case is not put 
simply upon the omission to give notice, but upon an actual 
misleading of the defendants, not merely by the acts, but by 

the express declarations of Munnoo La 11 himself If, 

then, the issue has been properly found it is really decisive 
of the case, because it supports the plain equity, that a man. 
who lias represented to an intending purchaser that lip has 


7 H. & N., 477 [1801 J. 


2 490. 


51 L. It., 1 I. A., 144 [1873]. 
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ndt a security and induced him under that belief to buy, 
cannot as against that purchaser subsequently attempt to 
put bis security into force. 1 

So if an agent employed to receive money and bound 
by his duty to Kis principal from time to time to communi- 
cate to him whether the money due to him has been re- 
ceived or not, deliberately and intentionally states that the 
money has been paid, he makes the communication at bis 
peril, and is not at liberty afterwards to claim reimbursement 
in respect of those sums for which be has given credit. 2 * 
Where a surveyor, for fear his expenditure should be thought 
extravagant, knowingly omitted certain items from the ac- 
counts, and the trustees under whom he was employed were 
led to act upon the false statement, it was held that lie could 
not afterwards recover the sums omitted, both upon the above 
principle and upon the principle of estoppel. u AVc are of 
opinion,” said W ilde, 1:5., in Card v. Mills? u that both these 
principles apply to the present case. Indeed they are but 
variations of one and the same broad principle, that; a man 
shall not be allowed to blow hot and cold -to affirm atone 
time and deny at another — making a claim upon those whom 
lie has deluded to their disadvantage, and founding that 
claim upon the very matters of the delusion. Such a prin- 
ciple has its basis in common sense and common justice, 
and whether it is called 6 estoppel ’ or by any other name, 
it is one which Courts of - law have in modern times most 
usefully adopted,” 

'In Cherri( v. The Colonial Hank of A vstralasia* two 
directors of a company sent to the company’s bankers a 
letter containing a statement, false in fact and erroneous in 
law, to the effect that one Clarke had been legally appointed 
manager of the company, and was authorised to draw 
cheques. The Privy Council held that there was an implied 
warranty on the part of the directors, and that they were 

1 Th. y 156. 8 7 H. & N., 013 (027) [1.862]. 

2 Shaw v. Pidon, 4 B. & C., 715 4 L. It., 3 P. C., 24 [18GUJ. 

(720) [1825]. 
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personally liable to the Bank to the extent of the sums 
drawn by Clarke subsequent to the date <Jf their letter, In 
Beattie v. Lord Elnmj 1 Lord Cairns in observing upon the 
above case said : “ The Court proceeded upon the well- 
known principle of law, that if a false statement is made, 
false to the knowledge of the person making it, of a fact 
which is at the time practically ascertained one way or the 
other, and that statement is acted upon, and was meant to 
be acted upon by others, the persons who acted upon and 
were misled by that false statement, have a remedy against 
the person who made it.” 

In Middleton v. Pollock , 1 2 one Pollock, a solicitor, was Representation 
authorised by M., his client, to receive a sum of £7,70(4 in 
trust to invest it on a mortgage of leasehold property in 
Camden Town, and he received the money upon that footing 
on the 5th May 1 871. On the 24th January 1872, lie wrote 
to his client that he had invested it . Between these tjvo 
dates Pollock had advanced moneys to a firm of builders 
on mortgage of leasehold property of theirs at Camden 
Town. Jessel, M. it., said : u If Pollock did in fact make 
the advance to Messrs. Mansbridge between those dates, the 
circumstance that the advance may have comprised other 
moneys besides the £7,700 which he represented to t.h (.^peti- 
tioner had been invested, makes no difference. He was, in 
my opinion, bound by his representation that the money 
was given him by the petitioner for the purpose of the 
particular investment. That being so it became impossible 
for him or persons claiming under him to say be did not 
make the advance.” 

So where a judgment-debtor induced a decree-holder to Undertaking 
believe, and e.rpresslg undertook , that ho would not prefer nut to a I > l ,eil1 * 
an appeal, and by such representation and undertaking 
procured his own release from arrest, it was held that he 
was estopped from acting contrary to his deliberate repre- 
sentation and undertaking, and his appeal was dismissed. 5 

1 L. K., 7 E. h I. A., Ill [1874]. 8 Protap Chuw.hr Dans v. Ara- 

2 L. R., 4 Cli. I)., 49 [1870]. (/toon, 1. L. R., 8 Calc., 455 [1882]. 
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- / The same principle applies where a statement has been 
made ignorantly or innocently, provided the other party 
has been induced f to alter his position. In Horsfall v. 
Fauntleroy ,* the plaintiffs circulated a catalogue with certain 
conditions of sale, a copy of which was transmitted to the 
defendants, one of which was that payment was to be 
made on delivery by good bills on London. The defend- 
ant’s agents bought ivory for them at the sale, and drew 
bills for the amount, which the defendants accepted in the 
belief that the agents had given good bills on London. 
It appeared that a verbal alteration had been made by the 
auctioneer at the sale on reading the conditions, and that 
foi.r months’ credit had been given to the defendant’s 
agents as known buyers. The agents having stopped 
payment, the plaintiffs were held estopped by their cata- 
logue from recovering the value of the ivory. 1 * But where 
n<p change in position is caused by the statement no estop- 
pel arises. 3 

And it would seem that under certain circumstances a 
municipal authority may, by issuing a notice in certain 
terms, be estopped from taking steps contrary to their 
declared intention. 8 

Illustrations of what may or may not amount to con- 
duct of culpable negligence are to be found in three recent 
mercantile eases. 

The case of Selon , Larng and Co. v. Lafonc* has already 
been referred to upon the question of the meaning of ‘‘proxi- 
mate cause.” In that case a warrant had been issued by 
wharfingers in respect of certain goods stored by certain 
brokers with them, and, being negotiated, the warrant 
ultimately came into the possession of B and E, the plain- 
tiffs’ vendors. The wharf and business being taken over 
by the defendant, his servants by mistake delivered the 


1 10 I), k ( 755 [ I S.‘»()]. ease as to a banker’s lion. 

9 S.jc Horsfall v. The Halifax 3 Sec (lould v. The Bar up Local 

and Huddersfield Union Banhiny Board, f>0 L. ,7. (M. (■.), 44 1 18S1J. 

Co., 52 \u (J. Oh.,) 599 [1SS3], a 4 L. K. f 19 Q. U. 1)., (is [1SS7]. 
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goods to certain persons who were entitled to other good** 
instead of these goods, the defendants not being awa/e 
of the mistake. The warehouse rent, in respect of the 
goods being in arrear, the defendant wrote to the plaintiff, 
who was carrying on the business of the •brokers under 
their name, informing him, as the supposed holder of the 
warrant, and as the person who was tp be presumed to be 
interested in the goods, that the goods were in hand and 
would be sold to cover the amount of rent due unless it 
was paid. In consequence of this, the plaintiff bought the 
warrant of B and E, and applied to tin? defendant for the 
goods, when it. was discovered that they were no longer in 
his possession. The plaintiff sued to recover damages for 
the wrongful conversion of the goods. Denman, J., held 
that the defendant was liable. In the Court of Appeal, 

Lord Esher, M. It., in discussing the question whether the 
defendant’s conduct came within the fourth proposition in 
Carr v. London and North- Western Railway Co ., 1 remark- 
ed as follows : — 

“The defendant, makes a statement: it is a statement The 
made in the course of business : it is a statement made by ouuncultw<1, 
a wharfinger for the purposes of his business ; the sub- 
stance of it being that certain dye is in his warehouse 
under his charge as a warehouseman ; that the warrants 
for it are outstanding, and therefore upon the production 
of them the dye will bo delivered ; and that the plaintiff is 
interested in the dye and the holder of the warrants and 
therefore bound to pay the rent, and if it is not paid the 
goods will be sold. The statement that the dye is in his 
warehouse being erroneous, the next question is whether 
it was negligently made. The goods were deposited in 
the warehouse long before the defendant became owner 
of it, — a fact he would ascertain from the books. There is 
nothing to shew that he took any pains to ascertain or made 
any enquiry whatever, whether, after that long interval, 
they were still in the warehouse. * 

3 L R„ 10 C. 1\, 307 [187a]. 
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i f u It is alleged that there was no negligence, because 

° there was no duty. I protest that, if* a man in the course 
of business volunteers to make a statement on which it 
is probable that in the course of business another will 
act, there is a duty which arises towards the person to 
whom he makes that statement. There is clearly a duty 
not to state a thing which is false to his knowledge, and, 
further than that, I think there is a duty to take reason- 
able care that the statement shall be correct. 

“ It is not stated to be necessary by the terms of the 
proposition to which I have referred, and I do not think 
it is necessary that the person making the statement 
should have intended the person to whom he made the 

statement to act in any particular way upon it Then 

the statement being negligently made the next question 
is whether the plaintiff believed it, and it seems to me 
%it, the obvious inference lVqm the facts is that he did 
so. Then the next question is, whether the statement was 
calculated to make him believe in a certain state of facts, 
and in consequence to do what lie did upon the strength 
of that belief, or to put, what seems to me to he the same 
question, in other words, whether it was reasonable as a 
matter of business for the plaintiff to do what he did as a 
result of his belief in the defendant’s statement. It seems 
to me that the natural result of the defendant’s statement 
is the conclusion in the plaintiffs’ mind that if he buys 
(he warrant lie can get the goods, and that he would buy 
the goods if he thought he could get a good bargain by so 
doing." 

The case of Coventry v. The Great Eastern Railway Cod 
illustrates the same doctrine. On the 12th December one 
Bowden came to the plaintiffs with a delivery order signed 
by I>. 8. & Oo., addressed to the defendants directing them 
to deliver to him 150 sacks of wheat from Seagravc con- 
tained in certain trucks with numbers “ as per orders 
lodged." On the Kith December the plaintiffs made 


1 L. R., 11 Q. B. I)., 77 6 [1883J. 
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advances to Bowden upon the delivery order, which was 
lodged with, and .accepted by, the defendants. On the 
14th December Bowden came to the plaintiffs with another 
delivery airier, made out on one of the defendants’ forms 
and printed at the foot of the advice note dated the 13tli 
December which was addressed to Bowden, and stated that 
the undermentioned grain (153 sacks of #whcat from Sea- 
grave) consigned to him had arrived and was held subject 
to his order. Bowden, having filled up the second delivery 
order with the plaintiffs’ name, received further advances 
from them, and the order was lodged with the defendants 
and was accepted by them. Bowden having become 
insolvent, the plaintiffs tried to sell the wheat, when thqy f 
discovered that there was only one parcel. The defendants 
stated at the trial that a preliminary advice note marked 
46 account to follow” was sent to Bowden as consignee of 
the wheat from Seagrave ; that# advice note was transferred 
by him to B. S. & Co., and the defendants agreed to hold 
to their order. This document never came to the plain- 
tiffs’ knowledge. On the 12th December, B. S. & Co. in- 
structed the defendants to deliver the goods to Bowden. 
Upon the document of the loth December the words 
“ charges only ” w ere written at the top and across it, anfl 
it w r as intended by the defendants to he merely an account 
of the charges : and at tl ,a foot of this document wore the 
following words — 44 notice ; please sign the undermention- 
ed order, without which the goods cannot be delivered by 
the Great Eastern Railway Co. Please deliver the above- 
mentioned goods to Coventry, Sheppard and Co. or bearer. 
Bowden and Co.” It was indorsed “ Coventry, Sheppard 
and Co.” Pollock, ]>., held that the advice note amounted 
to an admission by the .defendants that they held the grain 
at the disposal of the consignees, and that the plaintiffs 
v T ore entitled to say that the documents must bo taken as 
representing goods actually in the defendants’ possession 
Upon appeal the judgment was affirmed. Brett, M. lit 
said: 64 The question is as to the second document. It is an 
C\ LK 5 
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undertaking. The question is whether any of the facts of 
this case are '"brought within any of the recognised doc* 
trines of estoppel. In Carr v. London and North- West- 
ern Railway Co} certain propositions were laid down as to 
this : one of them, as to negligence, will govern this case. 
Now, were the defendants guilty of culpable negligence ? 
Might the plaintiffs reasonably suppose that the document, 
upon which the defendants themselves had acted, had been 
correctly drawn up ? It is true that there can be no negli* 
gence, unless there be a duty : but here the documents 
have a certain mercantile meaning attached to them, and 
therefore the defendants owed a duty to merchants and 
persons likely to deal with the documents.” 

“Then was the negligence of the defendants the ‘proxi- 
mate ’ cause of the loss sustained by the plaintiffs ? I use 
the expression 4 proximate cause ’ as meaning the 4 direct 
and immediate cause,’ Here the production of the docu- 
ment was the 4 direct and immediate ’ cause of the advance 
of money to Bowden and Co. by the plaintiffs. And, 
certainly, the negligence of the defendants was to the 
prejudice of the plaintiffs and allowed the fraud to be per- 
petrated upon them. It seems to me, therefore, that the 
defendants are estopped as against the plaintiffs, their negli- 
gence having been the immediate cause of the advance. . . . 
The acceptance of the document is iatal to the defendants 
as shewing that they elected to treat it as a delivery order : 
and it is the strongest piece of evidence that they so acted 
as to entitle persons to believe that they would deliver the 
wheat when the proper document should bo presented to 
them. The documents issued by the company are not 
negotiable instruments, and do not pass the property ; but 
the defendants are estopped from denying the plaintiffs’ 
right to the sacks of grain claimed by them.” 

And Bindley, L. J., added : 4 4 The plaintiffs did advance 
money on the faith of the document presented to them; 


1 L. R. 10 C. I\ f 307 [1875], 
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it contained a statement- as to the arrival of the goods, and 
a form of order. It may be said that the document was 
only an intimation to men of business, an not a represen- 
tation to be acted upon ; but the plaintiffs did not so 
understand it. It may be said that it is not-proved that 
the documents were treated as delivery orders ; but we 
must look at the facts, and it will be seoij from them that 
the plaintiffs acted upon the documents presented to them. Carr v. The 
The form of the documents distinguishes this case from ,lnd 


Carr v. London and North- Western Railway Co. 1 ” 

In Carr v. The London and North - Western Railway Co . 


Western 
liv. Co. [1875]. 


the conduct of the defendants was held not to amount to 


negligence. The action was for non-delivery (with a count* 
in trover) of fifteen casks of bleaching powder marked II, 
Nos. 16 to 30, which were alleged to have been delivered 
to the defendants for consignment to the plaintiff. It 
appeared at the trial that the defendants had informed the* 
plaintiff that they had received the goods for his account, 
and had been paid by him the warehouse rent and charges 
on them : and the plaintiff, believing that the whole of the 
goods were in the defendants’ warehouse at his disposal, 
entered into a contract for the sale of the goods which 
he had been unable to perform, and had been obliged to 
buy other goods in order to carry out his contract with 
his vendees. For the plaintiff, it was argued that the 
defendants were estopped from saying that, they had not 
received the goods, the plaintiff having been induced to 
enter into a contract upon the faith of their negligent re- . 
presentations. For the defendants, it was submitted that, 
inasmuch as the casks, 1> 16 to 30, had never reached their 
hands, they could not be liable in trover for them, and that 
there were no damages which could be said to be the 
natural or reasonable result of any breach of contract. 

It appeared that, on the 9th of July, by a mistake of the 
defendants’ clerk, the plaintiff had been notified of the 


L. IL, 10 C. P. f :m [1S7.V]. 
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ESTOPPEL BY REPRESENTATION. [ PART I. 

arrival of casks, B Nos. 16 to 30, which, however, were 
still on the condor’s premises, and the charges thereon 
were accordingly paid by the plaintiff. The mistake being 
afterwards discovered and made known to all parties, the 
plaintiffs ’purchasers bought in fifteen casks against him 
at a loss to him of £5-4-1. 

The jury foun<3[ for the plaintiff for the full value of the 
casks with interest and £5-4-1, the amount of loss which 
the plaintiff had sustained on the purchase of other goods 
by his vendees. And in answer to a question put to them, 
they found u that the defendants knew of the mistake on 
the Dili July, and that there was no sufficient intimation 
by the defendants to the plaintiff of the mistake. ” A 
verdict was entered for the defendant with leave to the 
plaintiff to move to enter a verdict in his own favour. 

The Court of Common Pleas discharged the rule. In the 
course of his judgment, Brcft, J. laid down the four propo- 
sitions as to estoppels which have been noticed above, 
bolding that the plaintiff had failed to bring the case within 
either of these propositions. 

It is, however, with reference to the third class of cases 
that the greatest difficulty lias arisen, especially where state- 
ments have been made, expressly or by implication, which 
cannot properly be characterised as representations at all. 
It must now he regarded, as settled that an estoppel may 
arise as against persons who have not made any misrepre- 
sentation, and whose conduct is free from fraud or negli- 
gence, but as against whom inferences may reasonably have 
been drawn upon which others may have been induced 
to act. 

In connection with this part of the subject, the doctrine 
of Acquiescence requires to be explained. “If a person 
having a right, and seeing another person about to commit, 
or in the course of committing, an act infringing upon 
that right, stands by in such a manner as really to induce 
the person committing the act, and who might otherwise 
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have abstained from it, to believe that he assents to its ) 
being committed, he cannot afterwards be 'heard to com- Acquiescence, 
plain of the act .” 1 This is the proffer sinse of the term 
acquiescence, “ and in that sense may be defined as ac- 
quiescence under such circumstances as that assent may be 
reasonably inferred from it, and is no more than an instance 
of the law of estoppel by words or conduct.” 2 

The common case, of acquiescence is where a man, who standing- by or 
, . . . . , j i concealment of 

lias a charge or incumbrance upon certain property, stands title. 

by and allows another to advance money oil it or to expend 

money upon it. Equity considers it to be the duty of such 

a person to he active and to state his adverse title, and 

that it would be dishonest in him to remain wilfully pfis-* 

sive in order to profit by the mistake which he might have 

prevented . 3 

So a mortgagee or prior encumbrancer bringing the Pn 
property to sale in execution? of a money-de'eree without- 
giving the purchaser notice of his encumbrance will be 
estopped from subsequently enforcing the lien of which 
he has given no notice. He has, by his conduct, led the 
purchaser to believe that the property was offered for sale 
free of encumbrances and to pay full value for it, and 
cannot, as against the latter, be heard to deny that tfie 
sale took place free ol encumbrances . 4 And it would seem, creditor, 
generally, that where a creditor suppresses the fact of his 
debt and induces another person to % enter into a contract, 
he will not be permitted to set up the debt, even against 
the person in whose favour and at whose instance he made * 


ior encum- 
brancer. 


1 Duka of Leads v. Karl of Am- 
herd, 2 Ph., 117 (123) [1840]; De 
Dussrhe v. Alt, L. R. t 8 Ch. I)., 
280 (314) [1878], Sec Dishes har v. 
AT airhead, I. L. II, 14 All., 802 
(304) [ 1802]. 

2 l)e Dusscha v. Alt, L, R., 8 Cli. 

I)., 280 (314). 

u liamsden v. Dyson, L. R., 1 E. 
& I., Aj>„ 129 (140) [1808] ; E.cparD 
Ford, L. ft., 1 Ch. !>., 521 (528) 
1870]. See the Chapter on Benami 


Transactions and Family Arrange- 
ments, Part I, Chapter IT. 

4 Dull ah Sirkar v. Krishna 
Kumar Dakshi, 3 B. L. ft. (A. ('.), 
407 ; 12 W. ft., 803 [4809] ; Doolaa 
Chund v. Oomda Day um, 24 W. ft., 
208 [1875] ; Tukaram v. Ham- 
chandra, I.L.R., 1 Bom., 314 f 1870); 
Tinnappa v. Muruyappa, I. L. Ii. f 
7 Mad.,' 107 [1888] ; Nursiny Narain 
Sinyh v. Jloyhoobur Kinyh, I. L. R., 
10 Calc., 009 [1884] ; Ayarchand 
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tlio suppression . 1 The circumstance of looking on is in 
many instances as strong as using terms of encourage- 
ment . 3 € 

Knowledge of In such cases the conduct must be such that assent may 
tiK) Hl truc » t8 eri- reasonably be inferred from it. The doctrine of acquiescence 
tenon. has, however, been stated to be founded upon conduct with 
a knowledge of ldgal rights, and as stated in some recent 
cases appears to imply the existence of fraud on the part 
of the person whose conduct raises an estoppel . 3 The 
remarks of the Judicial Committee, however, in Gopal 


Jxumanchand v. Rahhma Hanmaut , 

I. L. K., 12 Bom., 678 [1888] ; Jaffa- 
natha v. Oanga Reddi I. L. 11., 15 
Mai., BOB [1892] ; Kashin v. VenU- 
tacJuifapatM, I. L. 11., 15 Mad., 
412 [1X92] ; and 8oo Act XIV ofl.XS2, 

H-8. ‘287 fc), ( Co ri'crt! lending with ».•■ 
218 of Act VITI of 1859) ; Bantfari 
Das v. Muhammad Mash ini ?, I. L. 

II. , 9 AH.. 090 [1887], distinguished 
in the last Madras case. Sec also 
Solano v. Lull a Rum Loll, 7 0. L. 
It., 481 [1880], a doubtful ease ; 
Uheran v. Kunj Jhhari, I. L. 1C, 9 
Ad., 418 [1887], and cases there 
cited and distinguished. 

1 Sec Neville v. Wilkinson, 1 Bro. 
O. C., 548 [1782]; Ihdbiac xJkiWiuc , 
10 Ves., 125 [1809]. t 

9 7Vr Lord Eldon in Damn v. 
Spurrier, 7 \ T es., *280 j 1802]. 

8 See Witm.oU v. Rarher [L. R. f 
15 (Ih. !>., 90 105 (1SS0)] : “ A man 
is not to he deprived of his leg.rl 
rights unless he has acted in stu b 
a way as would make it fraudulent 
for him to set up those rights. 
What then are the elements or 
requisites necessary to constitute 
fraud of that description ? In the 
first place, the plaintiff must have 
made a mistake as to Ins legal 
lights. Secondly, the plaintiff must 
have expended some money, or 


must have done some act (not neces- 
sarily upon the defendant’s land) 
on the faith of Ids mistaken belief. 
Thirdly, the defend nt, the posses- 
sor of the legal right., must know 
of the existence of his own right 
which is inconsistent with the right 
claimed by the plaintiff. If he does 
not know of it, he is in the same 
position as the plaintiff, and the 
doc/rim of acquiescence is founded 
upon conduct with a knoivledye of 
your loyal riyJtfs. fourthly, the 
defendant, the possessor of the legal 
right, must know of the plaintiff’s 
mistaken belief of bis rights. If 
he does not, there is nothing which 
calls upon him to assert Ids own 
rights. Lastly, the defendant, the 
possessor of the legal right, must 
have encouraged the plaintiff in his 
expenditure of money, or in the 
other acts which he has done, either 
directly, or by abstaining from 
asserting his legal right. 7 ’ The 
remarks of Fiy, L J., were fol- 
lowed # by the same learned .Judge 
in Russell v. Waifs, L. 1L, 25 (111. 
J)., 559 (585) [1888], and were 

accepted in this country in lias- 
vundapa v. Ranu, I. L. It., 9 Bom., 
SO [1884]. Fry, J., in the earlier 
case observed : “It. has been said 
that the acquiescence which will 
deprive a man his legal rights 
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Ckunder Dey v. Sarat Chunder Lalta 1 clearly extend the 
doctrine of estoppel by conduct of acquiescence or indiffer- 
ence to cases where no fraud whatever can be imputed to 
the person estopped, and where that person may have acted 
bond fide without being fully aware, either* of his legal 
rights, or of the probable consequences of his conduct. In 
every case, as already pointed out, the (Jeter mining element 
is, not the motive or the state of knowledge of the party 
estopped, but the effect of his representation or conduct as 
haying induced another to act on the faith of such re- 
presentation or conduct. 

Estoppels have now to be considered, in detail, with re- 
ference to the transactions out of which they arise. JVttli 
regard to the large class of estoppels in this country where 
the matter can be put no higher than upon inferences 
drawn from conduct, it may be useful to observe that in 
many instances a relation of trust is created between tl*i 
parties. Such, at all events, appears to be the most satis- 
factory basis upon which to rest most of the cases to be 
examined in the next chapter. 


must amount to fraud, and in my merit of a very true proposition.” 

view that is an abbreviated state- 1 L. R., 19 I. A,, 203 [1892]^ 


Sometimes a 
relation of 
trust is creat- 
ed. 
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Benami Transactions and Familv Arrangements. 
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Acquiescence 
or standing by; 
concealment of 
title. 


One of the common cases of estoppel by acquiescence 1 
has already been referred to, where the owner or mortgagee 
of property stands by and allows an oilier to expend money 
upon it. If a person having a right to an estate permit 
or encourage another person to buy it, or to advance money 
upon it, the purchaser or mortgagee shall inequity at least 
hold it against the person who has the right . 2 The real 


1 See Pari i, Chapter I, p. 69, 
and cases there cited. 

9 Jlht/ro Dull v. MussL Le.kJt- 
ranee Kooer, 16 W.R., 123 (5) [1871], 
citing Taylor on Evidence, Vol. i, § 
845, 8th ed., p. 724 ; Moonshee Syud 
Ametr Mi v. Si/ef Alt, 5 W. R.; 289 
[1800]; Baboo lludhakissen v. Musm- 
o, at Sh a. reef ami two , W. R., 1864, 


11, citing Story's Equity Juris- 
prudence, § 385 ; Momnohine.d 
J (aft v. Mugolmndhoo Sadhooka , 
19 W. R., 233 [1873] ; Baneepershad 
v. Baboo Mann Singh, 8 \V. R., 
67 [1867]. See also Baswanktpa 
Hhidapa v. llanu, I. L. R., 9 Bom., 
86 [1884] ; and Bujcumar v. Me 
Quern, 11 B.L. R., 46 (P. 0.) [1872], 
where the rule is broadly stated. 
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owner having countenanced the acts of which he complains 
is not entitled to any consideration. So,*if a mortgagee 
conceals his lien and allows the security to be sold,, he can- 
not afterwards establish his right, upon the plain equity 
that a man, who has represented to an intending purchaser 
that he has no security, and induced him under that belief 
to buy, cannot as against him attempt to put his security 
into force . 1 The general principle is well illustrated in the 
case of Mohesh C hinder Chatter jee v. Issur C hinder Chat - 
terjee 2 cited in a subsequent chapter . 8 

An important class of cases illustrating the doctrine of 
estoppel by acquiescence requires examination, namely, cases 
of benami transactions and family arrangements. # • 

A Benami transaction has been described shortly as one Boimmi 
in which the real owner of property allows it to appear tl,misactlonH * 
in the name of an ostensible owner under a sort of secret 
trust. The system has been recognised in India for a very 
long time. It has been resorted to, sometimes for the sake 
of convenience in order to provide for the efficient manage- 
ment of property, sometimes to avoid liability attaching 
to it. In order to establish whether a transaction is be- 
nami or not, it is necessary to trace the source from which 
the purchase-money was derived in order to see whether 
the ostensible owner is in truth the real owner. The rule General rule, 
then is to give effect to the real nature of the transaction, may bo shown! 
Thus the real owner may, as against the benamidar, estab- 
lish the trust existing in his own favour, or may plead it 
in answer to a claim set up by the benamidar or against 

1 Mimnoo Lull v. Lai la Oho on re from the land and knowing no- 

Lull, 21 W. R.,21 [1873, P. CV] ; thing of a sale by the mortgagor, 

JJullab Sirkar v. Krishna Kumar were hold not estopped. In any 

JJaksIii, 3 B. L, K. (A. C.), 407 event the registration of the mort- 

[1803] ; McConnell v. Milner , 2 N., gage would have been notice to 

W. r. H. C. n., 315 [1S70J ; Che- the purchaser of their tit le. Hut 
ran v. Kunj Ilrhari , 1. L. K., 9 see Atj arc hand Human Chaud v. 

All., 413 [1887]. See (Jhiulamau Jiukhma Ihinnta.nl, I. L. It., 12 
Ham Ghaniba v. JJareppa, I. L, Horn., 078 [1888]. 

It., 14 Bom., 500 [1800]; where 2 Mud. Jur. N. S., 2(>(> [1803], 

mortgagees living at a distance y Bart I, Chapter VI. 



74 


BENAMI TRANSACTIONS. 
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tion of third 
parties is af- 
fected. 


Estoppel avail- 
able to assist 
purchasers, 
morlgugoos or 
creditors/ 


Principle of 
estoppel by 
conduct. 


[pAET I. 

creditors of the benamidar. And creditors of the real 
owner may proceed against his property in the hands of a 
benamidar. 1 * 3 * * * * 

In a ease decided in the year 1863 the Calcutta Court 
observed : * While it is impossible to ignore the existence 
of benami transactions in Bengal, we have no doubt that 
they must be judged by the ordinary and well-established 
rules of law, and that a third party cannot be made to 
suffer by the voluntary acts of owners of property. It is 
not to be supposed that, because the existence of benami 
transactions has been recognised by our Courts, parties are 
at liberty to use the system to the injury of others, whether 
by direct fraud, or by putting other parties in a position 
to defraud, or take undue advantage of, innocent persons.” 8 

The principles of estoppel operate to modify the genera] 
rule that the real nature of the transaction may be shewn, 
iy favour of innocent third parties, whether purchasers, 
mortgagees, or creditors, whose acts have been influenced 
by the conduct of the real owner in permitting the osten- 
sible owner to appear as such to the rest of the world. 8 
The estoppel extends to the heirs of, and those claiming 
under, the real proprietor. 

If, therefore, a person takes a conveyance of an estate in 
the name of another, and while constituting such person 
the legal owner, also allows him to appear to all the world 
as the sole equitable owner, he cannot turn round upon 
one who has honestly dealt with such person on the faith 


1 May up, Hindu Law and Usage 
§§ 4(H)- 402. 

8 RackhaklotfS ModucJc v. Hindoo 
Jkishinee Debea t 1 Marsh., 21)3 (205). 

3 Section 41 of the Transfer of 

Property Act (IV of 1882) provides 

that, “ where with the consent ex- 

press or implied, of the persons 

interested in immoveable property, 
a petson is the ostensible owner of 

such property, and transfers the 


same for consideration, the transfer 
shall not he voidable on the ground 
that the transferor was not autho- 
rised to make it; provided that the 
transferee, after taking reasonable 
care to ascertain that the trans- 
feror had power to make the trans- 
fer, has acted in good faith.” See 
the recent case of Bwhexhar v. 
Muirhmd , I. L. It., 14 All., 302 
[1802], where the principle is clear- 
ly stated. 



BENAMI TRANSACTIONS: 


75 


CHAP. II.] 


of his apparent ownership, whether as a purchaser or a 
mortgagee, and set up the secret trust in his own favour 
against a title acquired honestly and jvithout notice from 
the person who holds benaini for him ; as against such a 
person he is estopped from alleging that* his own title is 
different from what he has caused it to appear to be . 1 

The rule was recognised at an early date , 2 3 * 5 and has been Third parties 
acted upon in numerous cases, but is subject to the limita- iloiulumia^llro 
tion that the purchaser, mortgagee or creditor may be fixed no^c'llf'ulie 
with notice, actual or constructive, of the real title. reul tiUo * 

The Privy Council, in llamcoomar Koondoo v. McQueen? 
say that the principle of decision in these cases is the 
same as that in the case of resulting trusts, and that it rests 
upon the general rules of justice, equity, and good con- 
science, the principle being one of natural equity; and their 
Lordships point out that the title of a purchaser may be 
overthrown by shewing, either that he had direct notice? or • 
something amounting to constructive notice, of the real Wlmi notice 
title ; or that circumstances exist which ought to have put cient! ^ 
him upon an enquiry that, if prosecuted, would have led 
to a discovery of it. “These circumstances must be of 
such a specific character that the Court can lay its finger 
upon them. It is not enough to assert generally that 
enquiries should be made, or that a prudent man would 
make enquiries; some specific circumstance should be. 
pointed out as the starting poin^of an enquiry which might 
be expected to lead to some result.” 

The estoppel in these cases is founded upon the presump- 


1 Rally Milter v. (*ubind 

C/uuuler Paul , 1 Marsh., 500 (.*>71), 
[1S03] ; Nunddall v. William 'Puff- 
ier, 1 Ind. .1 nr. (N S.) 55 [1800] ; 
Rennie v. (lunya/naruin Chowdhry , 
d W. R., 10 11805], 

3 See llhugmtn I)oxs v. Uj touch 
Singh, 10 W. K., 85 [1808]; Rennie 

v. Oiintfa N arain Chuwhdry, d VV. 
R.,10[1805J; Nnndun Lai v. TayUr, 

5 W. R., 30 [l 800]; Rrojonaih Warn 


v. Ko ylash Ch under Jianerjee. , 0 
W. R., 50.3 [l.SOS]; Of duty Churn 
Moolarjee v. J'unchanun Roxe , 
Marsh. ,501 [TS0d];.SV»/‘/A v. Moklmm 
Muhtoou, IS W. It., 52: i [1872]; 
Ram Mohinee Dttme v. Pran Koo- 
maree , 3 VV. R., 87 [1805] ; Nidhev 
Singh v. Rixxo Nath /tax*. 24 W. R., 
70 [1875], and numerous other 
casus. 

* 1 1 R. L. R. ( 1\ ( ’.),40, (51) [1872]. 
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Conduct on the tion that the real owner is a party to the transaction 
ownVf crontes 1 between his bcnaifcidar and the third party, and rests upon 
the estoppel. t j le f ac {. ^ the latter was induced to believe the property 
to be the benamidar’s and to act upon that belief to his 
disadvantage. * It is not necessary that the creditor should 
prove specific conspiracy or fraud as against the real owner, 
as that would be impossible in most cases. All that is 
necessary for the creditor to shew is that the real owner 
has lent himself to the bonamidar’s fraud. “It would be 
monstrous if it were allowed that a man should invest 


another with the apparent ownership of his property ; and 
then, after that other has raised money upon the property, 
residue it in virtue of a private understanding. 55 1 
The contest is It would seem, then, that a mortgagee or purchaser 
true owner and from a bcnamidar must rely on the title of the true owner 
dea tT wiVii Viis alK ^ 110 ^ 011 that of the bcnamidar, and must shew that the 
bcnamidar. ^ foivnerwas, in the abovo sense, a party to the transaction. 

In such cases, as observed in Hashi Chunder Sen Voddar v. 
Munshi Enayet AU? the contest is between the true owner 
of the property and a purchaser from his benainidar. In 
the case now cited, the son of the true owner mortgaged 
the property to the plaintiff, and the defendant purchased 
the same property in execution of a decree against the 
owner. The Court held that there could be no estoppel 
against the defendant who held adversely to the owner, and 
thought that the onus would lie upon the defendant only 
in a case in which the owner or his representative as 
defendant is contesting an alienation by the bcnamidar. 

The licit* of Mio The heir of a person who creates a benami may be bound, 
bmumii is 10 as between himself and a purchaser from the bcnamidar, 
» by his ancestor's act, irrespective of any act or omission of 

his own, and even although lie was a minor at the time of 
the purchase, there beiiin* a continuing misrepresentation 
by the ancestor by widen the heir is bound. 


1 IlarkhaUioss Mod tick v. Jiindvo observing upon the dictum of 
BashiiMi lhbea , Marsh., 293 (204) Phear, J., in lihugwan Doss v. 
[18 (m]. Upooch Singh, 10 ’ W. 11., 185 

a 1. L. R-., ‘20 Calc., 230, [1892], [1808]. 
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In the case of Lvchmun Chunder Geer Gossain v. Kallg Ludmum 
Churn Singh 1 there had been a long course of public acts o^ain^ ’ * <ccr 
and declarations by Ubotar Singh,. the grantor of a deed of 
sale to his wife Ulpa, and he, during his lifetime, as far as 
possible, by transfer of possession and otherwise, did all 
that he could to cause his wife to bear towards the public 
the character of owner. “ The hei^s,” said their Lord- 
ships of the Privy Council, 64 were as much bound by the 
misrepresentations made by the father, as the father 
would have been if the wife in his lifetime had actually 
sold the property to a bond fide purchaser. In such a case 
the father could not have recovered the property from 
the purchaser ; and it appears to their Lordships that* the 
minor, claiming by descent from the father, is equally 
bound by those misrepresentations, and that lie cannot, as 
heir to the father, set up that that property belonged to 
the father, when the father could not, in his own lijje 
time, under similar circumstances, have set up that the 
property belonged to him.*’ 2 

The above case was referred to in two recent decisions 
of the Calcutta High Court. In Ch under Coornar v. 

Jlurhuns Sakai* the plaintiff sued as the son and heir of 
one L B, alleging that L B in his lifetime purchased certain 
property from J D in the name of his wife 11 ; that, during 
plaintiff’s minority, J IPs nephew, the defendant, brought 
an unfounded suit of pre-emption against R, and by com- 
promise with her obtained a decree and took possession of 
the property. The plaintiff claimed the property as the 
heir and representative of his father on the ground that 
R was a mere benamidar. The Court held, on the autho- 
rity of the Privy Council ease, that the defendant as a 
purchaser for valuable consideration from Li had a com- 
plete defence as against the heir. 

In the case of Surat Chunder Deg v. Go pal Chunder 
Laha 41 the opinion was expressed by a Division Bench of 


1 19 W. R., *292 [1873]. 

2 Ib. t 297. 


* I. L. R., lli Calc., 137 [!8S8]. 
4 I. L. R., 10 Calc., 1.48 [ISSN]. 
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The heir may 
be estopped by 
his own acts, 
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the Calcutta High Court that the mere fact that a trans- 
fer of property iscbenami, docs not constitute such a mis- 
representation as to bind all persons claiming under the 
creator of the benami. The Court were of opinion that 
the Privy Coitncil case did not go so far as to lay down 
that principle, however salutary it might be that such 
should be the rule of law, and held that the acts of the 
creator of the benami were not such as to constitute an 
estoppel against his heirs. 

The case was reversed by the Privy Council upon 
another ground, and in the course of their remarks their 
Lordships of the Judicial Committee enunciate certain 
principles of much importance as regards the general 
rule of estoppel by conduct and its application to benami 
transactions . 1 


1 Upon the question whether 
there was any estoppel in conse- 
queue.© of the acts and conduct of 
limed Ali, the original proprietor, 
their Lordships’ judgment was as 
follows 

“ The plea of estoppel was held 
by the judgment of the Moonsif 
to be | well founded, mainly, if 
not entirely, on the ground of the 
actings of IJmed Ali. He held 
that not only hail limed Ali put 
liis wife into ostensible possession 
of the property, but that he h(ul 
proclaimed to all the world that 
be had made a valid hi ha, and 
that, after granting that deed, in 
his dealings with the property, he 
was only the agent of his wife, 
who was the true owner. The 
District Judge reversed this deci- 
sion, taking a different view of 
the facts on which the Moonsif s 
judgment rested, and his decision 
has been affirmed by the High 
Court. 

“ I*i dealing with the question 
of estoppel now, it is obviously 
necessary to consider separately 


the alleged acts of limed Ali, 
and the actings of his children, Ah- 
med and Kahimunnossa, with their 
respective legal consequences. It 
was very strongly urged upon their 
Lordships, chiefly on the autho- 
rity of the case of Luchmnn 
Chunder Geer Gomiln and another 
v. Kalin Churn [19 W. R., 292 
(P. 0.), 1 873 J referred to in the 
judgment of the High Court, that 
the acts of limed Ali were suffi- 
cient to create an estoppel a« 
against his children in a question 
with the purchaser from their 
mother, Arju Bibi, the widow, 
and benamidar, as she must be 
taken to have been after the judg- 
ment of the District Judge. . . . 

“ The mortgage, which is the 
foundation of the appellant’s title, 
was not granted by Arju Bibi, the 
benamidar, during her husband’s 
life, and in circumstances showing 
that he consented to her granting 
the deed, in which case estoppel 
might have been successfullyplead- 
cd against his heirs in answer to 
any challenge of the deed by them. 
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Ono Umod Ali Ostagur in 1878 made a benami gift 
of his property to his wife, Arju Bibee, bjjr hiba, registered 
and purporting to be made in consideration of the dower 
due to her, and, without mutation of names, managed the 
property as her ammuktar under a general power-of- 
attorney. In 1880 Arju Bibee, a few months after her 
husband’s death, mortgaged the property to one Kiili- 
muddin, wlio obtained a decree in execution of which the 
appellant’s predecessors purchased and came into posses- 


sion. In 1885, however, ( 

It was granted as already stated, 
after the death of timed, and 
consequently, after his children, 
Ahmed and Rahimunnessa, had 
become proprietors of certain 
shares of the property held in 
title by their mother as benamidar. 

“ In the case of Luchmun Chun - 
tier a similar state of facts occurred, 
for there, as here, the mortgage 
was granted by the widow after 
her husband's death. But in that 
ease the husband, Ubotar Singh, 
had never himself held the title 
to the property there in question 
in his own name. The title was 
derived from a third party and 
taken directly to his wife, and, 
according to the narrative of the 
conveyance* the price was paid 
from her siridhun fund. He was 
never in possession of it. His 
wife took possession and retained 
it, and, as stated by the High 
Court in their judgment in the 
present case, by a long series of 
public acts and declarations, he 
did all he could to cause his wife 
to bear towards the public the 
character of owner. There were 
thus continuous declarations and 
acts by the husband calculated to 
cause any person dealing witli the 
widow to believe that she was and 


opal Olmnder, the plaintiff, 

had been the proprietor in her 
own right, and in possession of 
the property purchased. * 

“ In the present case the facts 
are entirely different. The Dis- 
trict Judge has held that in fact 
Umed Ali dill nothing beyohd 
• execute and register the deed of 
gift. ‘ There is,’ he observes, * no 
evidence that he held out Arju 
Bibee to the world as the owner 
of the property. He never parted 
with the possession.’ There was 
no mutation of names in the 
Government registers, and practi- 
cally nothing different from an 
ordinary benami arrangement 
which, as the District Judge 
observes, is * too common among 
Mahomcdans to deceive anybody.’ 
It is clear that in this state of the 
facts there is no foundation for 
the plea of estoppel in so far as 
founded on the actings of Umed. 
The appellants cannot point to 
any declaration, act, or omission 
on his part which they can suc- 
cessfully maintain could warrant 
them in believing, and acting on 
the belief that Arju Bibce was the 
owner of the property which they 
purchased, and this has beep ex- 
pressly found by the District 
Judge.” 
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purchased from Ahmed Hosscin and Rahim u nil essa Bibee, 
a son and a daughter of Umed Ali, the shares to which 
they claimed to « have* succeeded on the death of their 
father. The plaintiff sued for declaration of his right to 
these shares arid for partition. The hiha of 1878 having 
been found to be invalid, the question remained for decision 
whether Ahmed Hoftsein and Rahimunnessa were estopped 
by their father’s acts or by their own conduct from assert- 
ing their rights of succession. 

The Judicial Committee, distinguishing Luchnun Chun - 
dev Geer Gasmen v. Kally Churn, 1 held that there was no 
foundation for the plea of estoppel so far as founded on 
the actings of Umed Ali, the hiha of 1878 being in no 
way different from an ordinary benami transaction ; but, 
upon the question whether the plaintiff was estopped from 
maintaining the invalidity of the hiha by the declaration 
of acts of his authors in title, their Lordships were of 
opinion that lie was so estopped in consequence of the 
conduct of Ahmed, who was of age to consent to the mort- 
gage of 1880, and by his acts and representations to bar 
himself from challenging it. 

Applying the principles of estoppel by conduct, their 
Lordships found that Ahmed represented his mother in 
the transaction of the mortgage; that he acted as her am- 
lmiktar, signed the mortgage on her behalf and in her 
name, and received the consideration-money ; and that 
the terms of Section 115 ortho Evidence Act directly ap- 
plied to the case, “for Ahmed, having by his acts and the 
declaration, which his acts involved, intentionally caused 
the lender to believe that Arju .Bibee as proprietor under 
the hiha was entitled to grant the mortgage, neither he 
nor his representative, the plaintiff, could be allowed to 
deny the truth of what was thereby represented, believed, 
and acted on.” 


1!) W. It, 292 P. C.), [1879]. 
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As pointed out in the Chapter on Representations, the 
effect of this decision appears to be an extension of the 
rule of estoppel by conduct which will affect every branch 
of the law to which the doctrine has been applied. Even 
assuming that Ahmed acted in bond fide ignorance of his 
own rights as heir, their Lordships held that the position of 
the person who was induced to act must, be looked to ; the 
determining (dement being “ not the motive with which the 
representation has been made, nor the state of knowledge 
of the party making it, but the effect of the representa- 
tion as having caused another to act on the faith of it.” 

There is, however, no estoppel against the purchaser at Purchaser at 

7 1,1. , * p t i j • i * i execution-sal© 

a sale held in execution ot a decree obtained against u 110 t, ©stopped 
person who would by his conduct be precluded from deny- 
ing the title of third parties who have dealt with his benaini- die judgmont- 
(lar. In Pinendronath Sannial v. Itamkumar (those, [ 
the Judicial Committee observed: “There is a great dis- 
tinction between a private sale in satisfaction of a decree, 
and a sale in execution of a decree. In the former, the 
price is fixed by the vendor and purchaser alone ; in the 
latter, the sale must be made by public auction conducted 
by a public officer, of which notice must be given as direct- 
ed by the Act, and at which the public are entitled to hid. 

Under the former, the purchaser derives title through the 
vendor, and cannot acquire a better title than that of the 
vendor. Under the latter, the purchaser, notwithstanding 
he acquires merely the right, title, and interest of the judg- 
ment-debtor, acquires that title by operation of law, ad-, 
verse] y to the judgment-debtor, and freed from all aliena- 
tions or incumbrances effected by him subsequently to the 
attachment of the property sold in execution.” 

So in Lala Parbfut Lai v. Mylne? it was held that a 
purchaser at an execution-sale is not the representative 

1 I. L. U. , 7 Calc., 107; L. R., 8 mail Anand Afayi Dasi v. D/iar - 
I. A., 65 [1881]. See Musst. Imrit andr a, Chandra Mookcrj?*, 8 H. # L. 

Kooer v. Lalla Dehefi Per shad R., 122 (127) [1871]. 

Singh, 18 W. R., 200 [1872]; Sri- a I. L. R., 14 Calc., 401 [1887]. 
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of the judgment-debtor so as to be estopped by the con- 
duct of the latter from denying the validity of an adop- 
tion. “ Estoppo?.” said the Court, “ is purely a personal bar 
operating against the person whose conduct constitutes it, 
and against his privies and representatives. That it will 
not operate as against a simple money-creditor as such is 
established by the case of Richards v. Johnston . l * * * * * The 
case of a mortgagee would seem to be different, for he 
derives his title directly from the debtor, and will be hound 
by the previous conduct of the debtor in respect of the 
property mortgaged. The case of Do re sit Nath Mookerjee 
v. Anath Nath Del? shews that if the execution-purchaser 
kid been also mortgagee of the property from It, he might 
be held to be his representative under Section 115 ; but we 
are aware of no authority for holding that the simple fact 
of purchase at an execution-sale will make him the repre- 
sentative, for the purpose of that section, of the judgment- 
debtor.” 

It is, however, clear that a mortgagee, who would he 
estopped by the representations of his mortgagor, does 
not improve his position by purchasing the mortgaged 
property at a sale held in execution of a decree obtained 
by him on his mortgage. 

In a suit for rent brought by the putnidar against the 
durputnidar, the latter pleaded that he had parted with his 
interest to his wife and son, and the suit was dismissed. 
The putnidar then sued the wife and son, and purchased 
, their durputni interest at the execution-sale. In a suit by 
the putnidar, suing as durputnidar, against a tenant, one 
P intervened and claimed title to the durputni under a 
mortgage from the previous durputnidar made after the 
dismissal of the first suit, and alleged that the wife and son 

1 4 H. & N., 13(30 [1859], where authority ha* been cited to shew 

Ma rtin, B., citing Hearn v, Rogers that a judgment-creditor is party 

[D B. & 0., 586] : ‘It is a well- or privy to the acts of the judg- 

est'iblished rule that estoppels ment-debtor.” 

bind parties and privies and not 9 I. L. R., 9 Calc., 265; L. R., 9 

strangers,’ observed: “But no I. A., 147 [1882]. 
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were only benamidars, and that he had completed his title 
by purchase in execution of a decree obtained, on his mort- 
gage. The Privy Council held (adapting/ the view of the 
Calcutta High Court) that P, the intervening mortgagee, 
was bound by the estoppel arising out of hi*s fnortgagor’s 
disclaimer of title in the previous suit, that his mortgagor 
had directly induced the plaintiff to believe that he had 
sold his property absolutely to his wife and son, and led 
him to bring a suit against them for rent and to purchase 
their interest, and that P was in no better position than 
his mortgagor by reason of his purchase at the execution- 
sale. 1 * * * 

44 Our opinion,’ 5 said Garth, C. J., in the lower Court, 
this respect is founded upon the well-known rule of law laid 
down by Lord Denman in the well-known case of Pickard 
Sears? This rule, the justice of which is very obvious, 
is embodied in the 115th Section of the Evidence Act * 
It would be perfectly monstrous* in this case to allow Issur 
Chunder or any one claiming under him, to contend that 
the plaintiff lias no right to the estate which he has pur- 
chased upon the faith of representations made by Issur 
Oh u ml er hi msc If. 553 

In the recent case of Ki short/ Mo/ tun Pot/ v. Mahofned 
Mujajfar 1 1 ossein? the principle of the case last cited was 
applied to execution purchasers under the following cir- 
cumstances. The plaintiffs attached property in execu- 
tion of a decree held by them against the estate of one A, 
whose widow claimed the property by right of purchase* 
from her husband in lieu of dower; 5 and upon her objection 
the property was released. Pending an appeal the widow 
mortgaged part of the property to the defendants. Upon 
appeal the case was remanded, and was settled by a com- 
promise between the plaintiffs and A\s widow, by which a 

1 Pore.ih Nath Mukerjee v. Anath 9 Huh. nom. Annalh Nath Deh 

Nath Deh, 1. L. R. , 9 Calc., 2(>5 » v. Bishtu Chunder Roy % I. L. R., 

L. K.. 9 I. A., 147 [1882], 4 Calf:., 78.8 (787). 

* 6 A. & E., 40 [1837], - I. E. R., 18 Calc., 188 [1890]. 
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12 annas share of the property was released from attach- 
ment and a 4 ^nnas share including the property in suit 
was declared liable under the decree. The plaintiffs pur- 
chased the property in suit at the execution-sale, and sued 
the defendants upon the strength of this title. The de- 
fendants, who had purchased the property in execution of 
their mortgage-decree, contended upon appeal that they 
had a good title as hom-jule mortgagees and auction-pur- 
chasers as against A and all persons claiming under him, 
A having allowed his widow to appear as the ostensible 
owner of the property. The Court held, upon the autho- 
rity of Luchmun C hander Geer Gossain v. Kallij Churn 
Singh, 1 * that this question was sufficiently raised by the 
pleadings, and that, though the plaintiffs were not mort- 
gagees from A or his heirs, yet as their right to hold the 
property in dispute resulted from a compromise between 
>hem and the widow, their position was more analogous to 
that of the auction-purchaser in the case of Po resit Nath 
Mookerjee v. Anath Nath Deb* than to the position of the 
execution-purchaser in Lola Parhhu Lai v. Mi/lrw . 3 * The 
plaintiffs were, therefore, upon the authority of the former 
case estopped from questioning the defendant’s title, having 
allowed the widow to appear as the ostensible owner in the 
matter of the compromise, and having stated in the sale 
proclamation, pursuant to which they made their purchase, 
that the property was mortgaged to the defendants. This 
notification enabled them to purchase for ail inadequate 
.sum,* and they could not be heard to say that the mort- 
gage was not binding oil them. 

ft ft ft 

Another class of cases, which arise chiefly in connection 
with documents and decrees, requires to be considered, 
where two parties combine to make a false statement in 
order to deceive a third party, and one of those parties 

1 19 W. R., 292 [1873]. 8 I. L. R. f 14 Calc., 401 [1887]. 

4 See Byjonalh Suhoy v. Doolhun 

8 1. 1 1 . R., 0 (talc., 205; L.UR,, 9 fiiswunath Kooer, 24 W. R., 83 

I. A., 147 [1882]. [1875]. 
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afterwards avo\V$ the fraud, and seeks to dispossess his 
companion upon proof of the real nature^ of the transac- 
tion. The question in such cases is whtxner the plaintiff, 
alleging that the transaction was a benami and fictitious one, 
made with the direct object of defrauding creditors, can be 
allowed to take advantage of his own fraud. The earlier 
decided cases go to shew that a party 1 cannot allege or 
plead his own fraud, and his representatives are in the Effect of, as bo- 
same position, and this view has recently been re-affi rmed i,Xngpariiofl!' 
in Bombay. The contrary rule, however, is supported by 
considerable authority, and the question can scarcely be 
regarded as settled. 

Kaleeuath Kur v. Dayal Krista J)eb x illustrates the earlier Earlier Cab 
cases. 2 The plaintiff sued to recover possession of certain cuUadfcH;LS1on "* 
land which had been made the subject of a benami convey- 
ance by bis father in favour of the defendant’s father and 
others, the conveyance being* in fraud of creditors. The* 

High Court, upon a review of the rulings from the year 
1859, and upon consideration of a passage in Taylor on 
Evidence, 8 differed from the view taken in that authority, 
and held that the plaintiff could not he permitted to 
plead the fraud of his lather from whom lie derived his 
title. The principle of this and other similar decisions 
may be expressed in the words of Hobhouse, J, : “ 1 think 
it is far too common in this country for persons, when they 
become embarrassed and are in /lunger of losing their 


> 13 W. K., 87 [1870]. 

2 See Hurry Hunker Moolwrjm v., 
Kali Coornar M ookrrjw, W. it. 
2(>5 [1804]; Alokxooudry Ooopfa v. 
Haro Lai Roy , 0 YV. It., 287 [1800], 
and numerous cases cited in K» 
W. R., 87. 

8 'Taylor cm Evidence, 4th ed., §. 
08. The passage which in terms 
refers only to estoppel by deed is 
as follows : — 4 ‘ indeed the better 
opinion seems to be that where 
both parties to an indenture either 
know, or have the means of know 


ing, that it was executed for an* 
immoral purpose, or in contraven- 
tion of a statute, or of public 
policy, neither of them will be 
estopped from proving those facts 
which render the instrument void 
ah initio ; for although a party will 
thus, in certain eases be enabled 
to take advantage of his own 
wrong, yet this evil is of a trifling 
nature in Comparison with the 
flagrant evasion of the lavr that 
would result from the adoption of 
an opposite rule.” 
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property by being compelled to satisfy just debts out of it, 
to transfer the froperty for the sake, as they suppose, of 
saving it, into the names of other persons upon whom they 
think they can rely. I believe that it is good that parties 
in this country should understand that, in making arrange- 
ments in regard to their property for fraudulent purposes, 
such as defrauding creditors, they are entering upon a 
dangerous course, and that they must not expect the assist- 
ance of the Courts to extricate them from the difficulties 


in which their own improbity has placed them.” 1 
Rum Sarun The opposite view had, however, already been taken by 
pmn f’eareo oilier Judges, and there is some authority for the proposi- 
ti $>4], tion* that the parties may, as between themselves, shew the 
truth of the transaction. In Ram Sarun Singh v. Musst. 
Fran Pearee 2 the plaintiff and the defendants had, in a 
^previous suit brought by certain reversioners, made certain 
* statements to the effect that' a mortgage was bona-fide 
and for consideration, with the object of defeating the 
reversioners’ claim which was a false one. The High 
Court held that the admission in the previous suit would 
operate to the fullest extent in favour of the reversioners, 
but that, in the present suit, it was open to the Court to 
enquire into the nature of the transaction and declare it 
void if it was satisfied that the transaction was not a bona- 


fide one. As between two parties, both of whom were in 
fraud in making a particular statement, it is open to one to 
plead the truth and incapacitate the other from taking ad- 
vantage of the fraud. “To rule otherwise,” said Levinge, 
J., “would be to cripple the action of the Court and make it 
a vehicle for enforcing fraudulent deeds. In this case no 
innocent party has been affected by the admission or re- 
presentation ; it exhibits solely an attempt by one party 
to a fraudulent deed to gain an advantage over the other 
parties of the same deed, all equally participating in the 
fraud, founded on an admission made by the latter in the 


1 13 w. R., 90. 


2 1 w. R. f m [lsaij. 
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deed, without any intention that the former should benefit 
by it to the prejudice of the latter.” 1 i 
This decision was upheld by the* Pri^ Council. “It is 
in truth,” said James, L. J., “ the case of a common mort- 
gage in which the defendant says there hever was the 
money advanced. It is open to the mortgagor in this coun- 
try to deny that the money, the receipt iff which is formally 
acknowledged under his hand and seal, was advanced, and 
to cut it down to a nominal sum or nothing. That being 
so, and the instrument being relied upon by a person out 
of possession, seeking to obtain possession through the 
medium of a foreclosure suit, it appears to their Lordships 
that there is nothing whatever to prevent the defended 
from shewing the real nature of the transaction. Then 
with regard to the supposed estoppel by pleading, it is 
equally clear that a pleading by two defendants against the 
suit of another plaintiff can never amount* to an estoppel 
as between them.” 2 

The decision in Ram Surun Singh v. Musst. Pran Calcutta 
Pearce 3 has been applied to this class of cases, 4 and it slon,s * 
would now appear to be the law in Calcutta that the real 
nature of the transaction may be shewn either by the de- 
fendant or by a party claiming under him, and even where 
the object of the transaction is to obtain a shield against 
a creditor. Upon this principle, the parties, as between them- 
selves, are not precluded from shewing that the property 
was not intended to pass by the instrument creating the 


1 1 W. R., 3 58, referring to Beane 

v Roger s, 9 B. & C., 580, and Free- 
man v. Cooke , 2 Ex., 000. 

3 33 Moo. I. A,, 551 (559) [1870]; 
See Ramanugra Narayan v. 
Mahamndur Kummr , 12 B. L. It. 
( I\ O.}, 133 [1873]; Srimali Sukhi- 
muni iMini v. MahmdrmuUh Butt , 

4 B. L. R. (P. O.), 17 (28) [1809]; 
Nawab Aziniut Khan v. Burdwaree 
Mull , 13 Moo. 1. A., 395 [1870]. 

8 13 M. I. A., 551 [1870]. 


4 Mimt. Lutteefoonissa v. door 
Surun Do.su, 38 W. ft., 485 [1872] ; 
Sreenath Roy v. Hindoo Jiashmee 
Debut, 20 W. R., 112 [3873]; Sree- 
muliy Debia Chowdhrainv. Himola 
Sound uree Debia , 21 W. R ( , 422 
[1874] ; fiykunt Bath, Sen v. Oobool- 
lah Sikdar, 24 YV. It., 391 ( 187*5] ; 
Miikim Mulfiek v. Ramjan Sikdar , 
9 C.*L. It., 01 [1881]; and see Pit ram 
Singh v. Lalji Mai, I. L. R., 1 All., 
403 [1877]. 


dee 
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benami. In Sreemutty Debia Chowdhrain v. Bimola Soon- 
duree Delia, 1 Oo^ich, 0. J., after referring to English cases 2 
in which a similar principle had been recognised, said : 
“Although, no doubt, it is improper that transactions of this 
kind should Bo entered into .... if the Courts wore to hold 
that persons were concluded under such circumstances, they 
would be assisting'-in a fraud, for they would be giving 
the estate to a person when it was never intended that 
he should have it.” And this view lias been acted upon at 
Allahabad in Pa ram Sing v. Lalji Mai? 

A distinction is, however, suggested by Mr. Mayne 4 
between the case where a third party has been actually 
defrauded by means of the benami transaction, and the 
case where the fraud has not gone beyond the stage of 
intention, and he refers to English decisions as proceeding 
upon the maxim in pari delicto potior eat conditio possidentis. 
t* And in the "recent case of Chenvirap-pa v. Puttappa? 
great unwillingness was shewn to affirm the broad prin- 
ciple asserted in the Calcutta cases. In that case, two 
Judges of the Bombay Court expressed an opinion that 
where an illegal purpose has been effected by a transfer of 
property the transferee is not to he treated as a trustee hold- 
ing it for the transferor, 6 and limited the effect of the 
decisions above cited to the case where a collusive transac- 
tion has merely proceeded to the length of a fictitious 


J 21 W. K., 422 [1874]. 

2 Stjums v. Hittfhea, L. H., 0 Eq., 
475 [1870] ; Te n ur n f. v. Tenucutx y 
L. II., 2 II. L., 0 [1870] 

« I. L. II., 1 AH., 405 [1877]. 

4 Hindu Law and Usage, § 405, 
and cases there cited. Sec the ob- 
servations upon the maxim in Pa- 
ram Stuff v. Lalji Mai, 1. L R., 1 
All., 405 [410] cited in the chapter 
upon Estoppel by matter in writ- 
ing 1 , infra, Part 1, Chapter X. 

* h L. II., 11 Bom., 708 (718*719) 
[l s SS7]. See the English eases there 
cited and discussed. 


0 Section 14 of the Indian Trusts 
Act (II of 1882) [which extends to 
Madras, the North-West Provinces, 
the Pan jab, Oudli, the Central Pro- 
vinces, Coorg and Assam] provides 
that “ where the owner of property 
transfers it to another for an ille- 
gal purpose, and such purpose is 
not carried into execution, or the 
transferor is not as guilty as the 
transferee, or the effect of per- 
mitting the transferee to retain 
the property might be to defeat 
the provisions of any law, the 
transferee must hold the property 
for the benefit of the transferor.” 
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instrument passing between the parties, or where false 
declarations have been made by them in litigation for their 
common benefit, the transaction being stilbfnchoate, and the 
violation of the law not having been completed. In such 
a case the Court considered that, the apparent ownership 
might be displaced by the real, a suspensive condition being 
annexed to the initial acts of the parties which Courts of 
Equity might take advantage. But where the fraudulent 
purpose had once been effected by the defeat of a third 
person’s rights in Court, Equity would refuse to relieve the 
parties from the consequences of their collusion , 1 And this 
appears to be the view taken in England . 2 * 

It is of course clear that where two persons have com- 
bined to defeat the title of a third, the Court will strip all 
disguises off the fraud, and, as between those parties and 
the party defrauded, will look at the transaction as it really 
is, applying the doctrine that a man cannot take advantage 
of his own wrong. Thus, in Newah Sidhee Nazir Ally 
Khan v. Rajah Ojoodhyaram? where there was a fraudu- 
lent agreement between the mortgagee’s representatives in 
possession and the purchaser at a Government sale, both 
wore held estopped as against the mortgagor from relying 
upon the illegality of their contract. The Judicial Com- 
mittee held that, as between these parties, .the sale must 
now be regarded as a private sale, which imposed a trust 
upon the estate which passed bj it. In Gopi Wasudev 
filial v. Markan.de N a ray an filial , 4 the defendant obtain- 
ed a sham decree against one Janu in collusion with hint, 
and afterwards asserted his rights against the plaintiff, a 
hona-ji.de purchaser for value. The Court observed: “Look- 
ing to the current of recent decisions , 5 we think they shew 


1 Sue the chapter on Estoppel by 
matter in writing. Fart I, Chap- 
ter X. 

2 See “ May on Fraudulent and 
Voluntary .Dispositions of Proper- 
ty, ” 2nd ed., 470 - 472. 

8 10 M. I A., 540 [1800]. 

4 J . L. R., 3 Rom., 30 (33} [1878]. 


4 Referring to Byrnes v. lfu(/has y 
L. R. 0 Hq., 475 [1 870 j ; Hr mm tiff a 
Debia Chowdhraui v. Jihnnla Soon- 
(hirer Debia , 21 W . R., 423 [1874] ; 
IL Watson .(■ Co. v. Coper Soon- 
dune Ijossee, 24 VV. R., 302 [W75] ; 
Param Situfli v. Lalji Mai, I. L. R., 
1 All., 403 [1877]. 
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a strong tendency to refuse to give effect to fraudulent 
and fictitious transactions, and to undo them even in the 
interest of a paify, where that can be done without un- 
reasonable prejudice to the other party. And if such 
transactions will be set aside even at the suit of a party, 
much more may they be treated as a nullity in the interest 
of an innocent purchaser for value/’ 

c^ offmniiy ^ ie doctrine of estoppel by conduct has also been applied 

arrangements, to the case of family arrangements made between the 
members for the sake of peace or the preservation of pro- 
perty, where such arrangements have been acquiesced in 
and acted upon, and in such cases the Court will not look so 
much to the adequacy of the consideration as to the motives 
and conduct of the parties. So in the case of Lakshmibai 
v. Gauput 1 * * 4 where infants had, since attaining their major- 
ity, by their acts and conduct adopted the acts of their 
mother and guardian, and agreed to treat the will of a 
testator as valid, it was held that they had by ratification 
acquiesced in the disposition of the property and were 
estopped from disputing the provisions of the will. 

Principles In the case last cited Couch, 0. J .said : “In order to 

jpon which en~ . . , 

creed. constitute a binding family arrangement, it is not neces- 
sary that there should be any formal contract between the 
parties, and if sufficient motive for the arrangement is 
proved, the Court will not consider the quantum of con- 
sideration : Williams v. Williams} The fact that by their 
agreement the parties have avoided the necessity for legal 
proceedings, is a sufficient consideration to support it : 
Partridge v. Smith, * .Naylor v. Winch” * 


Principles 
upon which en 
forced. 


1 5 Bom. 1L 0. 12S ((). C. J.) 

[1808], 

* JLj. K„ 2 Ch. A p.,294 [1866]. 

8 9 Jur. N. S., 74 2 [1863]. 

4 1 Sim. and St., 534 [1824]. See 
for other eases of this class Neale 
v. Neale, 1 Keen., 672 [1837] ; Ford 
v. Stuart,, 15 lieav., 493 [1852] ; 
Blackley v. Stackley, 1 V. and 15. 


23 [1812] ; 1 ’erase v. Per sue, 7 Cl. 
and F., 279 [1840] ; Hammer sley 
v. Baron de Biel , 12 CL and F., 45 
[1845 ]; Mauusell v. White , 4 CL 
and F., 1039 [1854]; Stapilton v, 
Stapilton, 1 Atk., 2 [1739] ; and 
the cases cited in the notes to 
White and TudoFs Leading Cases, 
6tli ed., Vol. ii, 920. 
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The principles upon which family arrangements are en- 
forced in England are examined in the ease of Williams 
v, Williams above cited, and would 'appear to be applicable 
in this country. In that case one J. W. died in 1831, 
leaving property of different kinds and an incomplete will 
by which, after making provision for his wife, he purported 
to give his property to his two sons in 'equal shares. The 
brothers agreed verbally that the invalidity of the will 
should make no difference, and for twenty years carried on 
partnership and dealt with the whole property as if it be- 
longed to them equally, the widow concurring in this arrange- 
ment down to her death. Upon the death of the younger 
brother (the partnership having already been dissolyefl), 
his representatives filed a bill against the elder brother for 
the equal division of the property. The defendant contend- 
ed that there was no formal agreement for the division of 
the property and no consideration for the agreement, that 
if there was any agreement it* could only have related to 
the property existing at J. WVs death, and that the ar- 
rangement had none of the ingredients of a family arrange- 
ment, there being no mutuality in it, no disputed rights, 
and no compromise of family differences. The Court of 
Appeal held, affirming the decree of Kindersley, V! 0., 
that there had been an agreement between the brothers 
and the widow upon sufficient consideration. “ It was 
strongly argued for the appellant,” said Turner, L. J., 
“ that this case does not fall within the range of the autho- 
rities; that those cases extend no further than to arrange- 
ments for the settlement of doubtful or disputed, rights, 
and that in this case there was not and could not he 
any disputed right ; but this is, I think, a very short- 
sighted view of the cases as to family arrangements. 
They extend ... as I conceive, not merely to cases in which 
arrangements are made between members of a family 
for the preservation of its peace, but to cases in which 
arrangements are made between •them for the preserva- 
tion of its property and certainly in these cases this 


Williams 

Williams 

[I8(H>]. 
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Court does not inquire into the quantum of considera- 
tion.” A 

Where a revertjoner took a prominent part in effecting 
the distribution of a deceased Hindu’s estate, and became 
witness to aft Instrument executed for the purpose of ad- 
justing the family disputes, it was held that he was estopped 
by his conduct froLi questioning the legality and genuine 
character of the arrangement and the validity of assign- 
ments made by persons taking shares under the arrange- 
ment. 1 2 Again, where the plaintiff, who had lived jointly 
with his father for upwards of twelve years after attaining 
majority and had acquiesced in his lather’s management of 
thb property, sued to recover a share of the property which 
had been sold in execution of a decree against his father 
alone, the decree having been obtained in respect of a debt 
incurred under circumstances which would preclude the 
kons from contesting it, lie was held by his conduct to have 
acquiesced in his father’s dealings with the property. 3 

In Tennent v. Tennent ,* Lord West bury states that in 
family agreements it is required that there shall be on all 
sides uberrima Jules. 

A party may, by conduct of waiver, be estopped from in- 
sistihg upon a binding family arrangement. Where the 
plaintiff had defended a previous suit on the ground of her 
preferable right to inherit, and afterwards sued the plaintiff 
in the former suit upon ttye basis of a valid family compact 
varying the ordinary rules of inheritance to recover half the 
property, Holloway, 0. J., said: “There is another perfectly 
satisfactory ground for saying that this suit cannot be 
maintained. The plaintiff now insists upon a valid family 
compact varying the ordinary rules of inheritance. She 
has, however, previously appealed to the general rule, liti- 
gated the matter through three Courts, designedly keeping 


1 Ij. It., 2 Ch. Ap., ‘294 (304) 8 Dammhtr Doss v. Muhoram 

1 1800]. # Fandah, 13 C. L. It., 90 [1883]. 

* Sm Dart v. Our Sakai , I. L. It., 

3 All., 302 [1880]. 


4 L. R. f 2 Sc. Ap., 0 (10) [1870]. 
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back tlie compact upon which she now seeks to insist. 

There can be no stronger case of an absolute waiver of 
that contract, and of conduct rendering^ t. wholly inequit- 
able to permit her now to insist upon it.” 1 

* i 

►Similar to the estoppel arising in cases of family ar- Estoppel i>v 
rangements is that which operates where there has been twcou the >0 ~ 
a binding partition entered into and acted upon. Where ™ en .l hci ? of 11 
the plaintiffs, members of a joint Hindu family, alleged that and in favour 
a solemn deed, registered and purporting to effect a valid 
partition of the family property, was never acted upon and 
was a mere device to defeat creditors, it was held that it 
lay upon them to make out a sufficient case to set aside the 
deed which was prhna facte valid and operative . 2 * 4 • The 
members of the family will not only be estopped as be- 
tween themselves, but as against purchasers. “ Whatever 
may be the intention of the members... purchasers at least 
have an undoubted right t<f bind them by their public acts 
to the fulfilment of those obligations which such public acts 
cast upon them.”'- These observations, as pointed out by 
the Privy Council, were not intended to shake the credit 
of the numerous decisions which have established between 
the apparent and the real title, that a benami transaction, 
void of fraudulent design, may be made the foundation of 
a decree in a Court of Justice . 41 

Nor is it necessary that there should he a partition by 
metes and bounds. The agreement itself, and t he position of 
persons affected by it, being the foundation of the estoppel, 
evidence that a binding partition has taken place will be 
sufficient/’ 


1 JanaJd Animal v. Kamala- 

ihammal , 7 Mad. H. ‘203 [1873]. 

9 Sri mali Sukhimani. Dari v. 
Mahtmdra Nafh Daft , 13 W. R. 14 ; 

4 B. L. R. (P. <J.), 10 [1809]. See 
Sree mu-tty Shamasoondery Douse# 
v. Karl irk Churn Milter , Bourke 
((). CM, 320(334) [1805]. 


8 4 B. L. R. (1\ O.), 29. 

4 lb., 29. 

6 See Ananla Balacharya v. 
l)a modi tar Mukund , I. L. R., 13 
Bom., 25 (1N88J and the eases, 
infra. Part If, Chapter VI, upon 
the Vionelusiveness of partition 
proceedings. 
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[PABT I. 


Estoppel in 
cases of adop- 
tion. 


Presumption 
in favour of 
adopted son. 


Foundation of 
the estoppel. 


Where an invalid adoption has been acted upon and 
recognised by the members of a family, and the person 
adopted has changed his situation, an estoppel may in certain 
cases arise. In such a case the person whose interest it is 
to maintain the adoption will be supported by a very strong 
presumption in his favour similar to that which arises 
when the legitimacy of a person in possession of property 
is questioned by a person who has a strict right to ques- 
tion it. The case of a Hindu claiming by adoption is 
perhaps as strong as any ease of this kind, because he loses 
any rights which he may have had in his own family, and 
it would be un just to deprive him of the status which he 
has acquired in his adoptive family except upon the strong- 
est proof of the alleged defect in his title. These princi- 
ples have been laid down by the Privy Council in the case 
of Rajendro Nath Haidar v. Jogendro Nath Barter jee} 

The presumption is strengthened by the active acquies- 
cence of members of the adoptive family when they have 
signified their complete concurrence in the adoption and have 
encouraged the person adopted to believe in the validity of 
his adoption. Acts, such as concurrence in the performance 
of the funeral ceremonies of the adoptive father, and a long 
course of conduct shewing conclusive acquiescence in the 
validity of the adoption, will raise an estoppel in favour 
of the adopted son . 1 2 Such acts, however, on the part of the 
family would hardly he strong enough unless the person 
adopted has, through the influence of the course of the re- 
presentation by conduct, so altered his situation that it would 
be impossible to restore him to that original situation . 3 


1 14 M. I. A., fi 7(77) [1871]. See 

the subject discussed in May lie’s 
Hindu Law, § 148 ; West and 
Bidder 3rd ed., 1097. 

2 Sad as kin Aforeshvar v. Hari 

Moreshvar , 11 Bom. H. C. R., 190 
[1874]; Chinfii v. Dhondu (note p. 
192) ; Jia vji Vinayakrav v. Lakshmi- 
bai, I. L. R., 11 Bom., 381 [1887] ; 
Kannammal v. Vi r a su m i, I. L. R. 


15 Mad., 480 [1892] . But see Tay- 
ammaul v. Sasarhdla Naiker , 10 
M. I. A., 429 11865]. 

8 Gopalayyan v. Raghupatiy - 
yan, 7 Mad. H. O. R., 250 (256) 
[1873]. See Gopm hall v. Musmmut 
Sree Chundraolee Buhoojee , 11 B. 
L. R. (P. C.), 391 (395) ; 19 W. R,, 
12|1872]. 
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Where an adoption was acquiesced in for many years, 
it was held that the consent of some person competent to 
give away the adopted son should be presumed ; l and in 
a suit for a declaration that an adoption long acted upon 
was fraudulent, the Court held that the onus* was on the 
plaintiff to establish the fraud which he alleged. 2 * 4 * 6 7 

The broad principles expressed in ifhe earlier Madras The position of 
case were subsequently questioned by a Full Bench of the 
Court in Vishnu v. Krishnan . 8 The Court stated that hl ‘ nHelf , of . tl)0 
the rule of estoppel by conduct does not apply where an bo looked to. 
invalid adoption is made by a person under the full belief 
that it is valid in law, even where the person adopted is in- 
duced by the conduct of the person adopting him to abstain 
from claiming a share in the inheritance of his natural 
family. The Court based their decision upon a narrow con- 
struction of the term “ intentionally” in Section 115 of the 
Evidence Act which was taken to be less comprehensive than 
the term “ wilfully ” in Pickard* v. Seartft and Freeman v. 

Cooke? The decision is now overruled as to this point 
by the recent case of Sarat Chunder Dey v. Gopal Chun - 
dev Laluft in the Privy Council ; and in Kanuammal v. 

VirasamV the earlier principle is re-asserted by a Division 
Bench of the Madras Court in the following terms : ts *\Yo 
have been referred to the decisions in Chitko v. Jan ah ft 
and Ravji Vinayakrav v. Lakshmihaip in both of which it 
was held that the conduct of the person who actively 
participated in the adoption estopped him from disputing 
the validity of the adoption. It seems to us that this is just 
such a case as Section 115 of the Evidence Act was framed 
to meet.” 


1 Anandmv Sirnji v. Oamxh 
Eshmnt, 7 Horn. It. C. U. (App.), 
33[1803J. 

2 21 W. R. 84 [1873]. 

8 I. L. R. 7 Mad., 3 [1883]. 

4 6 A & 15., m [1837]. 

4 2 Ex., 854 [1848], 

6 L. K., 19 I. A., 203 [1892]. 

7 I. L. K., 15 Mad., 480 [1892]. 


8 11 Bom. H. C. R., 199 [1874], 
where the adopted son was held 
estopped from questioning the 
adoptive mother’s life into r e s t, 
the adoption having taken place 
upon the understanding that such 
interest should reserved to ljer, 
0 1. L. It., 11 Bom., 381 (390) 
[1887]. 
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Recognition of Upon the estoppel which may arise by recognition of 

person as mem- , . . , 11 J ^ . p 

her of a Hindu the rights ol a person as a member of a Hindu joint family, 

funui). the recent case of Lola Muddun Gopal Lai v. Klukhinda 
Koer [ may be mentioned. There the elder of two brothers, 
Kuldip, for" some years recognised the younger Sadhoram 
(who had been born deaf and dumb), as having a joint in- 
terest in the family property. The Judicial Committee held 
that there was no ground for supposing that Kuldip intend- 
ed to divest himself of his own property, or to waive any 
rights accruing to him by reason of Sadhoram' s incapacity; 
observing: “ The ir Lordships think it would not he reason- 
able or conducive to the peace and welfare of families, to 
construe acts done out of kindness and affection to the dis- 
advantage of the doer of them, by inferring a gift when 
it is plain that no gift could have been intended... they are 
equally clear that there is no principle of law, founded on 
' the doctrine of estoppel or laches, or the law of limitation 
or otherwise, which compels them to hold that under the 
circumstances of this case, Kuldip’s acts and conduct had 
an effect and operation which he could not have intended 
or contemplated.” 

Conduct win It is scarcely necessary to observe that a mere passive 
donee. acquiescence by one in the infringement, of Ins rights by 
another will not create an estoppel in cases of this kind . 8 
There must he conduct of some kind on the part of the for- 
mer inducing the latter to change his situation. What is to 
looked to is the position of the party seeking to avail him- 
self of the estoppel. Jkit conduct not amounting in law 
to an estoppel may, nevertheless, he strong evidence. In 
Aijmwal Snath v. Forrjdar Sinah 3 the plaintiffs had treated 
the defendants as being in equal relationship to a common 
ancestor, and had permitted their names to be registered 

1 I. L.ll., IS Calc,, 341 [1800J. /&., ‘270; Raj an v. Jiasuva, Tb 

9 See T (truck Chnwter Rhnl 420; UdaRfujam v. Imam-ud din, 

tachurjce v. Hum S/tnkcr Sandyal, I. L. R., 1 All., 82 [1875] ; where 

22 'V. R., 207 [1874] ; Rama Han v. the doctrine of acquiescence is 

Raja Ran , 2 Mad. H. C. R , 114 discussed. 

[1804]; RnUlamulhalaty v. Timma , 8 8 0. L. R., 340 [1880]. 
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as such at the Collectorate. In a suit to establish that, 
when the succession opened out, they were one degree 
nearer than the defendants to the common ancestor, the 
Judicial Committee held that the plaintiffs’ course of con- 
duct, though not amounting to an estoppel in point of law, 
threw upon them a heavy burden of proof which, in their 
Lordships’ opinion, had not been sustaineS. 

The relation in many of the above cases is, as already 
pointed out, one of trust. The real owner who allows 
another to deal with his property may not inaptly be 
described as a trustee for third parties dealing with the 
benamidar. Parties colluding to defraud creditors place, 
themselves in a relation of trust to such creditors. And 
in the cases of partition and adoption above noticed the 
prevailing idea appears to bo one of trust. Perhaps the 
application of the term may be considered misleading, 
but the relation between the 'parties in the above cases is 
scarcely one of contract. 

In this connection may be noticed the estoppels in the 
cases of trustee and cestui-que-trust. The position of a 
trustee is this, that he is under no obligation to assist his 
cestui-que-trust in selling or encumbering Jus beneficud 
interest, although he is bound to give him all reasonable 
information. A fortiori he need not answer the inquiries 
of a stranger about to deal with the cestui-que-trust, and 
if he does so, be is only bound to answer to the best of his 
knowledge and belief. But he may estop himself as re- 
gards a stranger by making a representation of a positive 
nature such as would mislead any reasonable man. ►Such 
appears to be the effect of Low v. Bouverie . L 

If a creditor misleads an executor and thereby induces 
him to part with assets in a manner which would be a 
devastavit i it would be seem that he cannot complain, if 


1 L. B., 3 Ch. ’01, 82, where it is stated that Jiurrowes v, jCor.l-, 1C 
Ves., 470 [1805], rati only bo explained on the ground of estoppel 

c, lt; 7 


Relation of 
trust. 


Trustee and 
c'ostiibtjue- 

tr list. 
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there has been conduct or express authority on his part , 1 
or a long course of acquiescence: and it may be that such 
a rule would apply In the case of a beneficiary who has 
induced his trustee to purchase trust property, or otherwise 
to commit a ‘breach of trust. But a trustee may not set up 
any title adverse to that of the cestui-que-trust . 2 And to 
raise an estoppel against a eestui-quc-trust either by con- 
currence or acquiescence, there must he the fullest know- 
ledge and an active course of conduct on his part . 3 

In Gulzar AH v. Fid a A FA a trustee, who had mortgaged 
trust property upon the allegation that it was his own 
property, subsequently sued to recover the property from 
the purchaser at the execution-sale on the ground that it 
was trust property, and that lie had no power to mortgage. 
It was held that he could not be allowed to recover upon 
the strength of a title antagonistic to his former repre- 
sentations. ’ 


1 See In re Birch , Ij. K., 27 
Oh. J>., 022 (027) [3884] ; Richard* 
v. Browne, 3 Bing. ( N. C. ), 493 
[1837]: Jewsbury v. Mummery , 
Ij. R., 8 O. 1\, r>0 [1872], 

2 Act 11 of 1882, s. 14, Bigelow 

on Estoppel, 5tli cd., 545. A trustee 
is not liable for joining pro forma 


in receipts. See Lewiti on Trusts 
8th cd., 204, arid cf. Act II of 1882, 
s. 20. 

8 See Lie w in on Trusts, 8tli ed. 
(1885), pp. 495, 490, 918 -924. See 
Act II of 1882. ss. 23, 02, 08. 

4 1, L,. R., 6 All., 24 [1883]. 



CHAPTER III. 

Landlord and Tenant. 

Tenant’s Estoppel founded on contract for permissive occupation— Rule 
is of modern origin— Section 116 of the Evidence Act — Classification — 

Tenant’s estoppel, general rule stated —Ahhwue v, Gomme [1 868] — Indian 
cases -Estoppel even where the landlord has no legal estate — Morton v. 

Woods [I860] -Estoppel by intendment of law — Estoppel extends to licen- 
sees and trespassers — Doe. d. Johnson v. Ban tup [ 1 835] — Licensee of 
Julkur — Estoppel available for and against persons claiming through land- 
lord or tenant — Tenant may however show that landlord’s title has deter- 
mined — llopcraft v. Keys [18611] — Even where rent has been paid by mis- 
take — Claridye v. Mackenzie [1812]— Reason for the rule : the tenant is 
liable to the person who has tho real title —Estoppel operates only during 
the continuance of tho tenancy — Estoppel against landlord inducing his 
tenant to attorn to another — Tenancy determined by estoppel — Sur- 
render by operation of law — Liftm v. Heed [1841] — Implied surrender — 

Estoppel by payment of rent — Payment must have boon made as for 
rent due without misrepresentation and under no mistake— Fraud or 
misrepresentation— Mistake or misapprehension- Banee Madhuh Ghost 
v. Thaknr Doss Mnnd/e [1866] — Presumption of attornment may to re 
hutted — Tenant may shew that ho lias derived possession from former 
owner — Cornish v. Searell [1828] — May deny derivative title of landlord 
— Doe . d. II iffy inhot ham v. Barton [1840] -Lull Mahomed l v. Kail an ns 

[1885] —Tenant may shew affirmative title- Bonami title of land lo rtf may 

be shewn — Donzdle. v . A edarnath Ctuickevhutty [1871] -—Tenant may not 

set up bonami title against landlord Landlord’s estoppel a braucli of 

title by estoppel — Estate by estoppel — Other estoppels against the land- 
lord. 

The modern estoppel by which a tenant is precluded, Tenant’s os- 
from denying his landlord’s title is founded on the contract ImcoilnactJbr 
between the parties, and its object has been stated to be [^cupSion 
to create a sort of specific performance . 1 t£ So long as 

1 Par Marti n , B . , in Duke v. Ashby, assumes to give him a title as tenant 

7H. & N., 002 [1(862]. The prim he cannot; deny his landlord’s title, 

ciple is clearly stated by Jessel, .... That is a perfectly intelli- 

M. R., in In re Stringer's Estate, gil>le doctrine. He took possession 

Lj. R., 6 Ch. !>., 9, 10 [1877]. under a contract to pay rent as 

“Where a man having no title long «is he held possession imfler 

obtains possession of land under a the landlord, and to give if up at, 

demise by a man in possession who the end of the term to the land- 
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a lessee enjoys everything which his lease purports to 
grant, how does it concern him what the title of the 
lessor, or the heir or assignee of the lessor, really is ? All 
that is required of him is, that having received the full 
consideration for the contract he has entered into, he 
should on his part perform it .” 1 Two conditions require to 
be satisfied to create that consideration upon which the 
estoppel is founded. Possession must be given to the tenant, 
and the tenant must take possession by his landlord’s per- 
mission* When permissive enjoyment is established, the 
relation of landlord and tenant is created, and, with certain 
exceptions hereafter to be noticed, the lessee is not al- 
lowed to question his lessor’s title during the continuance 
of the lease. In many instances, the landlord has only 
an equitable title, and yet the tenant is estopped from 
questioning such title . 8 

Rule of mV Tlie estoj >pel ‘in its modern form is stated by Mr. Bigelow 

dunoiigiii. | 0 i uive ] uu ] p s or igi n in the old action of assumpsit for 
use and occupation of land by which compensation for the 
daily enjoyment of the land was sought to be recovered . 4 


lord, and having taken it in that 
way he is not allowed to say that 
the man whose title he admits and 
wilder whose title he took posses, 
sion has not a title. That is a ^ell- 
established doctrine. That is es- 
toppel by rout rad." 

1 Per Martin, B., in (hilhhertson 
v. Irving , 4 H. h N., 758 [1859]. 
“The principle upon which such 
cases rest, is one of the broadest 
in the law, to wit, that one who 
has received property or money 
from another shall not dispute the 
title of that person or his right to 
do what he has done.” Bigelow 
on Estoppel, 5th ed M 545. So where 
a person enters into a contract to 
purchase lands and takes posses- 
sion, the relation of landlord and 


tenant is created. [See Doe dmi 
hard v. Burton , 10 Q. B. (A & E), 
807 [1851]; Dart., Vendors and 
Purchasers, 0th e<L, 503, 504.] 

8 Bigelow on Estoppel, 5th e<L, 
509. 

Q Per Blackburn, J., in Board v. 
Board , L. K., <0 Q. B., 53 [1873]. 

4 See Bigelow on Estoppel, 5tli 
ed., 454, 500, That learned author 
points out that estoppel against the 
tenant in the time of Lord Coke 
w as raised by the acceptance of a 
sealed lease which produced the 
same conclusive effect as the estop- 
pel by record or by deed w hen the 
tenant held over after the lease 
had terminated. The estoppel de- 
pended upon the prior existence 
of the deed. 
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CHAP. III.] ORIGIN AND NATURE OF THE RULE. 

The modern rule appears to be no older than the middle 
of the eighteenth century. 1 * 

The rule in this country is contained in Section 1.16 of s. 116, Act 
the Evidence Act. 3 * This provision of the law does not 4 l / “‘ 
debar one who has once been a tenant from contending 
that the title of his landlord has been lost, or that his 
tenancy has terminated, but only precludes him from say- 
ing during the continuance of the tenancy that his land- 
lord had no title at the commencement of the tenancy. 3 It 
has also been ruled that the words “ at the beginning of 
the tenancy ” in that section only apply to cases in which 
tenants are put into possession by the person to whom tliJy 
have attorned, and not to cases where they have previously 
been in possession.* This case will be considered later on. 

These are the only decisions in which the Indian Courts 
have expressed a definite opinion as to the scope of the sec- 
tion. It is submitted that ilia section does not embody 
any rule of law different to the rules lin'd down upon this 
subject by the English Courts. 5 * * * 9 


1 See Doe, d. Knlyfd v. Smyt he, 

4 M. and S., [1S1 ~>] per Dumpier 

J., 54b. “ If lias been ruled often 

that neither the tenant nor any 

one claiming by him can controvert 

the landlord's title. He cannot put 
another person in possession, but 

must deliver up the premises to 
his own landlord. This has been the 
rule for the last 25 years and see 
Doe, d. Bristow v. Peg ye [1785], 1 
T. II., 758 (».), per Bnller, J. See 
further as to the estoppel the notes 
to Veale v. Warner and Wall on v. 

Waterhouse in Williams 1 Saunders, 
Yol. i, 575, ii, 820 [ed. 1871]. 

9 I of 1872. “ No tenant of ira- 
moveableproperty or person claim- 
ing through such tenant shall, 
during the continuance of the ten- 
ancy, be permitted to deny that 


tlie landlord of such tenant land, at 
the beginning of the tenancy, a 
title to such immoveable property ; 
and no person who came upon any 
immoveable property by the license 
of tl*e person in possession thereof 
shall be permitted to deny that 
such person had a title to such* 
possession at the time when such 
1 ice n se was given.” 

8 Ammn v. Jiamakishna Sas-fri 

I. L.R., 2 Mad., 221) [187b], per Sar- 
gent, C.J., and Muttusami Ayyar, 

J. See Safiharai/a v. Krishna ppa 
I. L. II., 12 Mad., 422(1888). 

4 Lai Mahomed v. Kaltanus , 
I. L. II., 11 Calc., 519 [1885.] 

4 See the observations as to s. 
115 hrSarat Chmider Dry v. Gopal 
Ch under La ha, L. II., ID I. A. 
205(1892]. 
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Classification, The estoppels between landlord and tenant, and the 
exceptions, may be presented in the following form : 1 — 
Tenant’s estop- I. — The relationship of landlord and tenant is created — 

Actual title. (A) when? the landlord has let the tenant into posses- 
sion of the land (a) by written contract, or (b) by 
verbal contract. 

The tenant cannot deny that his landlord had a title at 
the time he was let into possession, but he may plead — 

(i) that he has given notice to the landlord that the lat- 

ter's title has expired, or has been defeated by title 
paramount, <?//., avoided by sale for arrears of 
revenue, and that he will in future claim under 
another title ; 

(ii) that he has openly surrendered the land to the 
landlord ; 

(B) and may be inferred from the payment of rent, 
attornment, or other circumstances. 

The same estoppel and the same defences apply. 

The tenant may, in addition, shew mistake. 

Derivative II. — Where the landlord claims under a title derived 

title, , 

from the person who let the tenant into possession. 
This may be — 

(a) by assignment (gift, sale, devise, lease) ; 

(b) by inheritance, including adoption. 

(i) where the tenant has attorned to the landlord, he 

may, under certain circumstances, shew that the 
title is not really in the landlord but in some 
other person ; 

(ii) where there has been no attornment the question 
will be whether the landlord has succeeded in 
proving his title. 

Landlord's HI. — Certain estoppels available to the tenant against 

estoppel * * v? 

the landlord require to be noticed hereafter . 2 

1 Sen Mr. Justice Field’s Massification for another purpose in Lodai 
Molkih v. Rally l)ass Hoy, I. L. It., 8 Calc., 238 [1881]. 

2 Infra , pp. 124 — 128. 
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First as to the estoppel in favour of the landlord, or 
Tenant's Estoppel. 

To proceed to the analysis of the leading principles : — Tenant's 
The general rule may be stated as follows : A tenant can- niiT 
not, while in possession, set up another title so as to over- 8tatecl * 
throw the title of his landlord, or otherwise dispute that 
title. 44 The rule,” said Best, 0. J., in Alchorne v. Gammed 
44 which prohibits a tenant from disputing in a Court of law 
the title of his landlord, is a wise rule tending to general 

convenience I am aware that there is a qualification of 

this rule, if qualification it can be called, and that there 
are cases in which the tenant has been permitted to shryw 
that a landlord could not justify a distress : in all of them, 
however, the right of the landlord to demise has been 
admitted, and the plea has been either that his title has 
since expired, or that the tenant has been compelled to pay 
sums which he was entitled 'to deduct from the rent y these 
eases therefore rather confirm than impeach the general 
rule ; but the tenant here broadly disputes the lessor's rigid 
to demise.” 


In the case now cited the tenant pleaded that, before the Alchorne >>. 
landlord had anything in the premises and before the Gomim d LS2 ‘fl' 
demise, the premises had been mortgaged by the person 
under whom the landlord claimed. The mortgage being 
forfeited, the mortgagee distrained upon the tenant for the 
rent, and to save his goods from being sold the tenant 
attorned to the mortgagee and paid the rent to him. It was 
held that the tenant could not, in an avowry of distress for 
rent, set up the mortgagee's title against his landlord. 1 * 3 


1 2 Bing., 54 [1824]. 

* In Taylor v. Zamira, 6 Taunt., 

524 [1810], where the premises were 
granted subject to an annuity, and 
there was a covenant that the 
grantee might distrain on the pre- 
mises, the tenant was allowed to 
hew tha he had paid the rent to 


the grantee, and was therefore not 
in arrear to his landlord. 

a For other illustrations of the 
rule, see Doe d. Oyle v. Vi clears, 4 
Ad. k E., 782 [18;U;j ; Doe d. Horst, 
v. Clifton, 4 Ad. & E., 809 (HI a) 
[1850] ; Obhoy Cobind Chowdh rjj v. 
Bee joy Cobind Cftowdhry , 9 W. R., 
102 [ISOS]. 
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Indian case*. 
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Mohesh Chunder Biswas v. Gooroopersad Gkose 1 well 
illustrates the application of the general rule in India. 
There the plaintiff alleged that he had granted a lease of 
rent-free land to the defendant who occupied, and held over 
after the expiration of the term, claiming that the land 
was mdl and not rent-free, and that he held under the 
zemindar. The plaintiff's tenure was found to be invalid 
by the lower Appellate Court. “ We are of opinion,” 
said Uaikesand Sumbhoonath Pundit, J. J., in remanding 
the case, “ that the only point for determination was, whe- 
ther the defendant held as lessee of the plaintiff, and that, 
if he did, he could not raise any question regarding the" 
validity of his lessor’s title ; and if he did not so hold, then 
the plaintiffs case was at an end. Of course, whatever 
decision the Court might arrive at with respect to that 
question, and, however it might determine the rights of the 
parties in this suit, the rights of the zemindar could not be 
affected thereby, or his title to resume, in a suit properly 
constituted, he prejudiced. But in tins suit it is not com- 
petent to the defendant to raise any question respecting 
the validity or invalidity of the plaintiff’s title.” 

So where the plaintiff claimed as mortgagee in posses- 
sion of the defendant’s lessor to recover arrears of rent 
and for ejectment, and the defendant had acknowledged 
that the plaintiff was in possession, and had on several 
occasions paid rent to him, it was held that the defendant, 
having in fact attorned to the plaintiff as his landlord, 
could not be allowed to question the validity of his title on 
the ground that the mortgage-deed had not been duly 
registered . 2 

And it has been held that a person taking a lease from 
one of several co-sharers cannot dispute his lessor’s exclu- 
sive title to receive the rent or sue in ejectment . 3 


* Marsh., 377 [1803]. 8 Jammiji Sorabji v. Lakshmi 

% Simms Ahmud v. Goolam Mo- ram Hnjaram> I. L, R., 13 Bom., 
imf ovddwi, 3 N. W. P. ( H. C.), 153 323 [1888]. 

1871 . 
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CHAP. III.] ESTOPPEL BY INTENDMENT OF LAW. 

The rule that there can be no estoppel where the truth Estoppel oven 
appears has been recognised in India to some extent, 1 * 3 but landlord has 
the general rule above stated is subject to no such (juali- 110 legillestat<, ‘ 
fication, and the tenant will be estopped even where it 
appears upon the face of the transaction that the landlord 
has no legal estate. In such a case the estoppel arises by 
intendment of law from the relation which the parties have 
agreed to constitute between themselves. 

Thus in Morton v. Woods? the mortgagor in possession Morton v. 
executed a second mortgage to the defendants, reciting a ^ °° <ls 
previous mortgage, and as further security for the princi- 
pal and interest due to the defendants, attorned tenant to 
them, their heirs and assigns, tor a term of ten years at a 
yearly rent payable upon a certain fixed date, with power 
to them to enter and take possession at any time. The de- 
fendants having made advances, the mortgagor remained 
in possession, but failed to pay, the first year's rent. The 
defendants having distrained, the plaintiffs brought an 
action as creditor’s assignees of the mortgagor’s estate to 
recover damages for the distress. The Court of Queen’s 
'Jpench liekk that the distress was valid. Upon a ease 
Stated in error, the (hurt of Exchequer Chamber upheld 
this decision upon the same grounds, ri:., that the inten- 
tion of the parties was to create a tenaney-at-vvill, that both 
parties had assented to this arrangement, and the mortgagor 
having held possession as tenant-at-will was estopped from 
shewing that the defendants had no legal reversion, although 
it appeared upon the face of the mortgage-deed that the 
mortgagor had only an equity of redemption, and the 
defendants had therefore no legal estate. 

The judgment of the Court, 4 which was delivered by Estoppel i>y 
Kelly, C. B., proceeds upon the authority of Jolly v. Arlndh- hw. n * 


1 Part I, Chapters II, X, XI. 4 Holly, C. B., Channel! and 

3 L. R., 4 Q. ]>., 203 [lSOO].) (‘leas by. B. B. f and Pyles and 

3 L. R., Q. B., (w8. Keating, J. J. 
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notj citing and commenting upon the previous cases, and 
contains a clear statement of the* law upon this point . 2 

The law implies a tenancy in the case of a licensee, and 
a fortiori wjiere a person who has fraudulently obtained 
permission to go upon the land insists upon holding against 
the party in possession. In Doe d. Johnson v. Bay trip* 
the defendant, a daughter of the plaintiffs lessor, obtained 
possession of the premises upon the pretext of getting 
vegetables in the garden, and refused to vacate on the 
ground that the plaintiff had no title. The Court of King’s 
Bench 41 held that she could not defend an ejectment, as she 


1 4 DeO. & J., 224 ; 28 L. J. 
(Oh.), 547 [1859]. 

9 “ And first as to the objection 
that the defendants, not having 
the legal estate, could have no right 
b of distress. That, they had not, in 
fact, the legal estate, is clear ; but 
that may be said of all lessors 
where there is a lease and a ten- 
ancy by estoppel, and where the 
lessors have frequently no title at 
all ; here the defendants have an 
equitable title only, and the ques- 
tion, becomes of primary import- 
ance, because it is only by estoppel 
that the defendants can be said to 
have the legal estate ; and it is said 
that no estoppel arises where the 
truth appears on the face of the 
instrument, which is the evidence 
•of the agreement between the par- 
ties .... But even if any of the 
decisions or dicta were to lead to 
the conclusion that where the truth 
appears there can be no estoppel, 
that doctrine must he taken to be 
overruled by Jolly v. A rbutknot [4 
DcG. & d ., 224] ; and that being 
the decision of the Lord Chancel- 
lor on appeal is a decision of a 
Court of co-ordinate jurisdiction, 
and we should be bound to defer to 
it. Now in that case we find there 
was a mortgage and an agreement 


by way of attornment, or a clause 
in the deed that a tenancy should 
exist between the mortgagor and 
a receiver appointed by the parties ; 
and it is perfectly manifest that a 
mere receiver so appointed would 
have no legal or indeed equitable 
estate in him, and his character 
of receiver and the absence of any 
interest in the estate appeared on 
the face of the deed. The Master 
of the Rolls [28 L. J. (Oh), 274] held 
that the receiver had no right of 
distress by virtue of such tenancy. 
But Lord Chelmsford, 0., reversed 
that decision, and held that the 
fact of the want of the legal rever- 
sion appearing on the face of the 
deed by virtue of which the tenancy 
was created did not do away with 
the tenancy or right, of distress, 
which arose by intendment of law 
from the relation of landlord and 
tenant, or from the express agree- 
ment of the parties. . . . His 
Lordship then refers to Cornish 
v. Searell [8 B & C., 471], and 
Danmr v. Hastings [4 Bing., 2 ; 
12 Moo., 84] as supporting this 
view.” 

8 3 Ad. & E., 188 ; 4 Nev. and 
Man., 887 [1835]. 

4 Denman, C. J., Littledale, 
Patteson, and Coleridge, J.J. 
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CHAP. Ill*] PERSONS CLAIMING THROUGH. 

held as a mere licensee and had, moreover, obtained posses- 
sion by fraud . 1 * * * * * * 

In Gout Hurt Mai v. Amirunnessrf Khatoov? the plain- Licensee of 
tiff sued to eject the defendants from a jtilkur mehal. The 
defendants had paid rent to the plaintiff and ’his predeces- 
sors, and the Court regarded them as licensees liable to 
have their license determined. The defence set up was 
that the defendants, as members of the public community 
were entitled to exercise their right of fishery in a navig- 
able river, and that neither the Government nor the plain- 
tiff could claim exclusive rights. The Court held that the 
defendants, being licensees, and having paid rent, were 
precluded from setting up this special defence. 

The estoppel operates against persons claiming through Estoppel 
the tenant, as for instance sub-lessees, and a fortiori against 
persons coming in by collusion with the tenant , 8 and is H< t )ns 
available to persons standing n\ the same position as the lord & tenant. 
lessor. 

In Doe d. Ihdlen v. Mills* the action was for eject- 
ment in respect of a cottage. Bullcn, the plaintiffs lessor, 


1 “In the case of a person who 

has become tenant, there is no 

doubt as to the law. Doe d. 

Kniyht v. Lady Smyths [4 M. k 

8., JJ47], shews that he must iirst 
give up possession to the party by 

whom he was let in, and then, if 

lie, or any one claiming through 
him, has a title ad unde , that title 
may be tried by ejectment. It 
was held in that ease, not that the 

party claiming as landlady to the 
tenant was altogether estopped 
from trying the right, but that 
the tenant must first restore pos- 
session. If the defendant here 
has any right, she might, in the 
first instance, have brought eject- 
ment, or have entered on Mrs. 
Johnson and disseised her. But 
she takes neither course. She 


fraudulently obtains permission to 
go upon the land, and then turns 
upon the lessor (|f the plaintiff 
and insists upon holding the land. 
The rule, as to claiming title, 
which applies to the case of a 
tenant, extends also to that of a 
person coming in by permission as , 
a mere lodger or as a servant.” 
—Per Patteson, J. “ There is no 
distinction between the case of 
a tenant and that of a common 
licensee. The licensee, by asking 
permission, admits that there 
is a title in the landlord.”— Per 
Coleridge, J. 

2 It < !. L. R., 9 [ 1 882]. 

51 Pasupati v. Narayana , I.L.U., 
13 Calc., "335 [18WJ. 

4 2 A<1. k K, 17 [1.834]. 
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finding one Williams in possession, induced the latter to 
take a lease from him. The defendant, having become pro- 
prietor of adjoining land, offered Williams £20 to give up 
the cottage to him. At the trial the defendant offered to 
prove that* he was entitled to the land upon which the 
cottage stood under the same title under which he held 
the adjoining close. The objection that the defendant, 
having come in under Williams who was in possession 
under Bullen, was not at liberty to question Bullcu’s title 
was upheld by the Court of King’s Bench, 1 the defendant 
being in the position of assignee of the lease. 2 

„ Where the defendant came into possession of laud as 
lessee of the plaintiffs tenant at a time when the plaintiff’s 
title to the land had determined under the Lands Clauses 
Consolidation Act," the Court of Common Pleas held he 
was in no better position than his lessor, who by holding 
th on as tenant from year to year, was estopped from disput- 
ing the plaintiffs title. 4 ’ 

Ill Rennie v. Robinson!' the defendant hired apartments 
by the year from one Williams, who afterwards let the 
entire house to the plaintiff. In an action for use and 
occupation, the Court of Common Pleas held that the 
defendant, having used and occupied the premises under a 
lease from Williams, was not competent to impeach either 
his title or that of the plaintiff who claimed through him. 

Tenant may The first important qualification of the main rule is that 
lo rd^/t L n e liaa a Pliant may shew that his landlord's title has expired or 
determined, determined. In 1 1 ope raft v. Keys* the plaintiff had been 
evicted by title paramount to the defendant’s, but afterwards 
regained possession under anew agreement with the person 


J Denman, 0. J., Taunton, Pat 
teson and Williams, J. J. 

a See Doe, d. Kniqht v, Sniythe , 
4 M. k S., 347 [1815]. 

8 8 k 9 Viet., c. 18, s. 12Z [cor- 
responding in some measure with 
the Land Acquisition Act (X of 


1870, amended by XYIII of 1885). ] 
4 London and North - Western 
Railway Co. v. West, L. It., *2 0. P., 
558 [18(17]. See Harwich v. Thomp- 
son, 7 T. K., 488 [1798]. 

* 1 Bing,, 147 [1828]. 

• 9 Bing., 613 [1883]. 
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who had evicted him. In an action of replevin to try the 
validity of a distress levied by the defendant, it was proved 
that the plaintiff was let into possession by one Hawkins, 
who undertook to finish the premises and to give plaintiff 
a lease at the end of the year. Hawkins hall no other 
title than an agreement to lease given by one Kent, by 
which the latter reserved to himself the {tower of re-entry 
and avoiding the agreement if the houses were not com- 
pleted within six months. Kent re-entered for the con- 
dition broken and evicted the plaintiff. Subsequently Kent jj 01) , 
finished the house, and the plaintiff re-entered under a new Kc >' 8 A 

. 1 now and dis- 

agreement with him. It was contended that the plaintiff, tiuct holding. 

having taken under Hawkins, was estopped to say life 

had no title. The Court of Common Pleas held lie was 

not, 1 upon the ground that at the time of the distress 

Hawkins’ title had expired, and the plaintiff* did not hold 

as his tenant. 2 . , ^ 

In the same way a tenant will) has paid rent to a lessor 1<v , 

by whom he was not originally let into possession (the roilt h; *^ h,; en 

- „ . , . , . ‘ i \ ■ }>*"» id by mis- 

tenant’s possession being derived separately ) is not estop- take, cj.v 
ped from shewing that the lessor’s title has expired, iVei^zio ]‘i8hq* 


1 Tindal, C. J., said : “1 hope 

nothing which I am about to ob- 
serve will be supposed to break in 
upon the established rule of law, 
that, the tenant, so long as he re- 
mains in possession, shall never be 
allowed to dispute the title of the 
landlord from whom such posses- 
sion was received. But upon the 
facts proved at the trial of this 
cause, that rule, as it appears to 
me, does not apply to the present 
case ; for, upon the whole of the 
evidence, Mopcraft, at the time 
of distress, was not in possession 
under any tenancy he derived from 
Hawkins, but under a new and dis- 
tinct holding which he took from 
Kent, at a period long subsequent to 
the time when Hawkins’ title had 


expired... [after stating the fact’s] 1 
thought, therefore, at the trial and 
I still think, that, it was competent 
for the plaintiff to show that his 
landlord had a defeasible titleonly, 
and that such title was actually 
defeated before any rent became 
due, and that the rule above ad- 
verted to could not apply to the 
case where a tenant had been actu- 
ally turned out of possession, and 
kept out a considerable time, and 
afterwards entered under a new 
agreement bond fide entered into 
with a different person.” 

2 See also Nearn v. Moss, 1 
Bing., :i(iO [1S‘2.T]: England d . % 
burn v. Slade , I T. U., &SC |17tt>| ; 
(> raven or v. Wood house, J Bing., 
38 [ 18*22]. 
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although the tenant, in ignorance of this fact, may have 
entered into a parol agreement with the lessor and paid 
rent to him under such agreement. In Claridge v. 
Mackenzie 1 * - the tenant brought an action of trespass for 
distresses levied under the above circumstances ; it was held 
that such an agreement did not constitute a new letting 
into possession, and the plaintiff was at liberty to shew 
that the defendant had at one time a good title which had 
since expired. 

Reason for In Mountnoy v. Collier / Erie, J., states the reason for the 
tenant is liable rule *• 64 There are numerous authorities to shew that a 

who hasTiie 11 ^ enan ^ n °l stopped from shewing that his landlord’s 

real title. title has expired, 3 and justice requires that he should be 

permitted to do so : for a tenant is liable to the person 
who has the real title, and may be forced to pay him, 

either in an action for use and occupation, if there has 

* „ been a fresh demise or an arrangement equivalent to one, 
or in trespass for the mesne profits. It would be unjust if, 
being so liable, he could not shew that as a defence.” 
Estoppel Amtnu v. Ramakishna Sastri* was a suit by the son of 

duHii l j^thc nly a mortgagor praying for redemption. The defendants 
tbo^tenaiicy, ° f were heir of the mortgagee and two persons holding 
as tenants under a settlement made by Government of its 
waste land. As regards the tenants it was held that, inas- 
much as their tenancy under the mortgagee (and therefore 
under the mortgagor) had been determined by the action 
of the Collector, these defendants were not estopped from 
'shewing that, for more than twelve years before suit, they 
had held their plots from Government by a title adverse 
to the plaintiff’s, and that as against them the suit was 
barred by limitation. The Madras Court point out that 
Section 116 of the Evidence Act operates as an estoppel 
only during the continuance of the tenancy. The tenancy 

1 4 M. k Or., 14:? [1842]. plaintiff claimed had expired. 

8 1 El. & BI., 030 (040) [185:?]. Doe d. Marriott v. Edwards, 5 B. k 

"See England d. Si/burn v. Ad., 1005 [1834], where the landlord 

Made, 4 T. K., 082 [1702], where the had conveyed the premises away, 
term of the lease under which the 4 I. L, R., 2 Mad., 220 [1879]. 
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under which these defendants held was determined when 
the Collector declared the land to be the property of 
Government, and granted it to them as raiyats of Govern- 
ment, and thereafter it waso pen to them to contend that 
the interest of their former landlord had expired. In 
Subbaraya v. Krishnappa 1 the same principle was applied 
in the case of the assignee of a sub-teftiant who had ob- 
tained a pottah from the revenue authorities. 

An extreme application of the rule that a tenant may Estoppel 
rely on his landlord’s title having expired occurred in 
Downs v. Cooper? George Cooper, who claimed property io 

under a will, put Downs into possession of it as his tenant another, 
and received rent from him. Thomas Cooper disputed 
his brother’s title, and it was agreed between the brothers 
to refer the question to a barrister, who decided in favour 
of Thomas. George then delivered up the title-deeds, and 
permitted Thomas Cooper’s attorney to communicate the.*, 
transaction to Downs, who forthwith paid rent to Thomas. 
Subsequently George distrained for the rent. The Court 
of Queen’s Bench held that George Coopers title as land- 
lord had expired ; that his conduct was a direct admission 
of that fact ; and that the case came strictly within the 
rule that a tenant, though not permitted to deny the right 
to demise, may allege that that right has expired. Lord 
Denman, C. J., went somewhat further : “It appeared to 
me,” said the Chief Justice, “that if a tenant is estopped 
from denying the title of the landlord who gives him 
possession, the landlord must also be estopped from treat- 
ing, as his tenant, him whom he has required to enter into 
that relation with another instead of himself.” 

Whether such a case as the above amounts to an ad- Tenancy 
. . -i . , , . . . . , determined by 

mission only, or to an estoppel, is a question of degree, the estoppel. 

principle being precisely the same; but it is conceived that, 

under certain circumstances, a landlord may by bis conduct 

in causing the tenant to attorn to another terminate by 


3 I. L. K.. 12 Mad., 422 [1888]. 


2 2 Q. B. (A. & E)., 2 dti [1841]. 
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estoppel the relation which exists between the tenant and 
himself. The more familiar instance of estoppel on the 
landlord will be examined below . 1 

Surrender by Where a tenant, while in occupation of land, takes a new 

operation of 4 , 1 

law. lease from the game landlord, there is a surrender by opera- 

tion of law, and the tenant is estopped from denying his 
landlord’s title, the relation of landlord and tenant being 
created afresh. 

Lyon r. Rood The term ‘surrender by operation of law 5 is defined in 
[ISMj. . J 1 

Lyon v. Reed* as applying to “ cases where the owner of 

a particular estate has been party to some act, the validity 

of which he is by law afterwards estopped from disputing, 

and which would not be valid if his particular estate had 

continued to exist,.” Such an act is treated as amounting 

to a surrender. Baron Parke puts the case where a lessee 

for years has accepted a new lease from his lessor. The 

lessee is estopped from saying that his lessor had no power 

to make the new lease, the acceptance of the new lease 

being of itself a surrender of the former. Baron Parke 

proceeds to observe that the surrender is not the result of 

intention , but proceeds from the act being one of those 

which anciently were acts of notoriety not less solemn 

than the execution of a deed. There has been much con- 

] in plied sur- flict as to whether a surrender hy operation of law takes 

Ll ! place where the landlord enters himself by agreement 

with the tenant , 2 and where a third person is introduced 

as tenant by agreement . 4 Implied surrender is, however, 

expressly recognised in the Transfer of Property Act 5 as 

one of the modes by which a lease of immoveable property" 

determines, amt it is conceived that, in this country, what 

may amount to a surrender will always be a question 

of intention, and that the. ordinary rules of estoppel by 

1 See infra, p. 124. Landlord’s 4 Nickel Is v. Atherstone , L. JR., 
Estoppel/ 10 Q. JLL, 014 [1817]. 

a 13 M. & W., 285 [1844]. 

8 See Gr unman v. Lump, 8 B. k * IV of 188*2, h. Ill (*) k (/). 

0., 324 [1828]. 
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conduct will apply, the question being one of tiiet, whether 
the relation of landlord and tenant has been created or not . 1 

To pass to the estoppel by payment of rent . 2 * Payment Estoppel by 
of rent is evidence of permissive occupation, and in all runt. U ° nl ° f 
cases furnishes a strong presumption against the tenant. 

It furnishes the landlord with a prima Jerk case, but the 
circumstance is always open to explanation ; and where 
rent lias been paid under a mistake or upon a misrepresen- 
tation, it is open to the tenant to rebut the presumption . 4 
It is necessary, however, for the tenant to make out a 
strong case . 4 

The limits of the rule are well stated by Lord Cram Payment must 
worth in Attoriiey-iieuered v. Stephens} In order to make as'fnrTeiitduo 
the payment of rent operate as an estoppel, it is essential 
to make out that the 'payments have been made as for rent and under no 
due in respect of land held as, a tenant — <juk<fiud solid fur , Illlbtalcu 
solvit ur secundum animum solvents; “and if, on looking 
to the facts it is plain that the payments have been made 
(secundum auirnum ,s olventium) not for rent, but on another 
account, the doctrine of estoppel arising from payment of 
rent has no place.” 

Where the tenant has, by the direction of his landlonh 
paid rent to a third person, the landlord is estopped from 
recovering so much of the rent as the tenant has paid, or 


1 The questions arising out, of 
Lyon v. Rmd, are elaborately dis- 
cussed iti the notes to the Duchess 
of Kingston’# case, 2 Sm. L. Ca., 
9th ed.‘ 917 92b. 

* The reason for the rule is well 
put by Park, «!., in (fravmor v. 

Woodhonso; [1 Bing., 42 (1822)]: 
44 Although on the one hand the 
general rule is most wise and politic 
in not allowing a tenant lightly to 
use to his landlord's detriment that 
title the possession of which he has. 
entrusted to him, so, on the other, 
it is most just so far to guard the 


tenant, that, he may not be care 
lessly put into the hazardous situ- 
ation of paying his rent twice over, 
and being put, to the trouble and 
expense of an action to recover 
that which he may have been com- 
pelled to pay.” 

8 (jfravmor v. Wood house * 1 
Bing., IIS (42) [1822]; .Rogers v. Pit 
cher , 6 Taunt., 202 [ISId], 

4 Rogers v. Pitcher , per Cha in 
bre, J. y fit p. 209. M 

* t> Do g m m. & in 
[is;,:,]. 

* 


C, EL 
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made himself liable to pay, in consequence of that repre- 
sentation. 1 

Where rent is not shewn to have been paid under any 
mistake, that circumstance alone has been held to amount 
to an estoppel. In Vasudev Uaji v. Bahaji Ranu , 2 the 
plaintiff sued in ejectment alleging that his agent had let 
to the defendant for three years, and that the defendant 
was holding over and refused to vacate, and that judgment 
had been recovered for rent in respect of the same piece 
of land by the plaintiff’s agent. The defendant’s case was 
that the land had been mortgaged to the plaintiffs father 
and subsequently released, but he admitted the payment 
of rent since the judgment. Both the lower Courts found 
the lease to be a forgery, and the defendant was not re- 
presented in special appeal. The High Court decreed the 
appeal observing : “ In regard to the existence of a tenancy, 
we find that 1 not only was a decree for rent made and en- 
forced against the defendant in 18(!3, hut in his deposition 
given in the present suit in 18(18, the defendant admits 
that he has ever since paid rent regularly to the plaintiff, 
and he offers no explanation whatever of his having done 
so. Without deciding positively what may he the legal 
effect of the Mamlatda r’s decision, we think that the 
defendant is concluded by the unexplained payment of 
rent from disputing the plaintiff” s title in the present, suit : 
Cooper v. Bland g ; 3 I Joe d. Marlow v. Wigging} The de- 
fendant must give up possession to the plaintiff, and then, 
if lie has any title aliunde , that title may he tried in a suit 
of ejectment brought by him against the present plaintiff : 
Doe d. Knight v. Lady Srnythe }' b 

In the above case it is conceived no estoppel would have 
arisen had the tenant shewn that the payments were made 
by mistake founded upon fraud of the plaintiff. In Doe 
d . Marlow v. Wiggins* Lord Denman, C. J., observed : 

1 White v. Greenish, 11 O. !>., 8 1 Bing., N. CL, 45 f 1834], 

'N. S., m [1801]. 4 4 Q. 13. , 307 (1843]. 

9 8 Bom. H. C. (A. C.), 175 8 4 M. & S., 347 [1815]. 

[1871]. * 4 q>. B., 307 [1843], 
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44 Thompson having possession under the testator, the les- 
sor of the plaintiff comes in and claims to he devisee. 

Thompson admits him to be so, and the admission is 
acted upon. Afterwards it is contended that the will is a 
nullity, A case may indeed be supposed wherfe evidence 
of this kind might be admissible ; as if it appeared that 
the party claiming as devisee had been guilty of a fraud 
in the making of a will and in falsely representing it to 
the tenant as a valid one. 1 can conceive that, under such 
circumstances, evidence of the fraud in respect of the will 
might properly form part of the tenant's case. Put no 
such evidence is offered here. The only attempt was to 
prove that the will in question was legally no will.” And 
Patteson, J., added : 44 As to the estoppel, there was no 
mistake of facts in this ease. Thompson was devisee, 
whet her the will were sustained or not. if lie had represent- 
ed himself to the tenant as devisee, and another person had 
really been so, there would have been a misrepresentation, 
and the tenant would have been hound.” 

in Cooper x. Bland if / Cooper came into possession under 
Perry and Nightingale who had paid rent under distress to 
Plainly. Plainly put in evidence a least? shewing that he 
had no title to distrain, and the plaintiff sought to avjul 
himself of this evidence. It was held that he could not. 

44 As a general rule/' said Posarnpiet, J., 44 it is not com- 
petent to a tenant, after submitting to a distress or pay- 
ment of rent, to dispute his landlord's title. There are 
exceptions to that rule, hut this is not one of them. It is 
not the case where a paramount title has been established ; 
the landlord's title has not expired ; nor has there boon 
anv payment by mistake. It is nothing more than the ease 
of a tenant picking a hole in the title of a person to whom 
his predecessors have paid rent; without, objection.” 

An exception to the general rule is to he found in the ! / lmni ,nay „ 
case where a tenant has paid rent under a mistake to n. rent to 


1 ] mu*, n. c. f 4:>jis;u;. 
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person professing to claim under Ins original lessor. The 
tenant may in such a case call upon the person claiming 
the land to prove his title, and he will not be precluded 
from so doing by the payment of rent or other acts which 
might, under some circumstances, amount to an estoppel. 1 
The estoppel may be displaced not merely by actual mis- 
representation oil the part of the landlord, but by the 
tenant’s mistake or misapprehension proceeding from his 
ignorance of the title of the party claiming the rent. 2 * * * * The 
tenant may explain and render inconclusive acts done 
through mistake or misapprehension. 8 

The above exception is illustrated in the case of Banee 
Mad hub (jrlwse v. Thakur 1 M undid .* The plaintiff 

sued as putnidar of certain property granted to him by the 
widow of one of four brothers. The tenant denied the 
widow’s right to grant a, putni, and stilted that the whole 
rent laid always been paid to the kurta of the faniilv, who 
intervened and produced the will of Breekissen which 
showed that his widow had no power of alienation. Bir 
.Barnes Peacock, in delivering the judgment: of the Full 
Bench, observed : “According to English .law if a man 
takes land from another as his tenant he is estopped from 
denying the title of that person. But if he takes land 
from one c person and afterwards pays rent to another, 
believing that other to he the representative of the person 
from whom ho took the land, lie is not estopped, in a suit, 
for rent subsequently becoming due, from proving that the 
person to whom he so paid rent, was not the legal repre- 
sentative of the person from whom lie took ; for example, 
if a man pays rent to another believing him to he the heir- 
at-law of his deceased landlord, and afterwards discovers 
that he is not the heir-at-law, or that the landlord left a 

1 Jew v. Wood , 1 Ci 1 . & I'll., 185 8 I)oe d. Pterin v. Brown, 7 Ad. 

(194) [1841]. & E., 447 (450) [1857], per Lord 

8 Jew v. Wood ; Rogers v. Pitch - Denman, 0. J. 

, r, 6 Taunt., 202 [1815]; Fenner v. 

implode , 2 Bing., 10 [1824] ; Oregon / 4 B. L. R. Snpp. Yol., 588 (F. B.) 

v. Void gr, 3 Bing,, 474 [1820]. [1800). 
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will ; the tenant, in a suit for subsequent arrears of rent, 
would not be estopped from showing that be paid the form- 
er arrears under a mistake, and that the person to whom 
he so paid had no title. The admission of a man's repre- 
sentative character by payment of rent to him is not con- 
clusive, although it may amount to prim a facie evidence. 

It is, like all prima facie evidence, liable to be rebutted, 
and the tenant is not estopped from rebutting it if he can. 

Therefore even if it has been proved that the widow in this 
case, after her husband’s death, received one-lburth of the 
rent; that would not estop the tenant from afterwards 
proving that the husband had left a will by which he had' 
devised his share of the estate to other persons in trust to 
apply a portion of the rents in a particular manner and to 
pay over the residue to his widow/' 

So the pavmenl for some vears bv tenants of a quit-rent p;i - yrnon ! of 

1 •' • ,1 <ju; 

levied from their landlord by tjie (Government does not 
estop the former when heller informed of I heir rights from 
contesting the title of the latter. In Jesinph/tai v. Uatajif- 
the ancestors of the defendants, finding themselves unable 
to meet the expenses attaching to a village, relinquished it 
to the ancestors of the plaintiffs, on condition of their beipg 
allowed to retain a third of the lands rent-free as their 
rani a or share subject to no other condition than a house- 
tax. It was held that no relation of landlord and tenant 
was created thereby between the parties, and the fact that 
the defendants had made several payments on account of . 
quit-rent to the plaintiffs, did not estop the defendants from 
refusing to pay further, or from asking the (Government 
to grant a sanad to them in respect of the land in their 
possession. 

Where, however, rent was not shewn to have been paid, offer to 
and the plaintiff relied upon an application by the defend- 
ant to the Collector for a tenure offering to pay rent for the 
same, and it appeared that the Government were not in 


I . L. R. t 1 Rom., Iff [1879J. 
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it position to grant the tenure, it was held that the defend- 
ant was in no way bound by an offer made under the 
impression that the power of creation was with the Govern- 
ment, and Jthat no question of estoppel arose. 1 

In Fenner v. .Duplock , 2 * * the lessee continued to pay rent 
to his lessor after the title of the latter had expired, in 
ignorance of the nature of the lessor’s title. “ Although/’ 
said Best, 0. J., “ a tenant may shew that his landlord’s title 
has expired, yet if he enters on a new tenancy he shall be 
bound ; but before he can be so bound, it must appear that 
he was acquainted with all the circumstances of the land- 
lord’s title : the landlord before he enters into any new 
contract must say openly, ‘ My former title is at an end ; 
will you, notwithstanding, go on ?’ The defendant in the 
present ease knew that his title was at an end ; was it 
honest in him to persist in bis claim, and to call for rent 
under such circumstances ? . . . Payment of rent may 
indeed be evidence of an attornment ; but before wo can 
decide whether an attornment took place, we must look 
at the circumstances and see whether they do not rebut 
the presumption of an attornment/ 5 

One of the circumstances to be taken into consideration 
is whether the tenant has come into possession under a 
former owner. In such a case the tenant does not attempt 
to question the title under which he received possession. 
The rule, therefore, which permits the tenant to shew that 
he has acted under a mistake is only an apparent exception 
to the general rule which precludes him from denying his 
lessor’s title. 

This proposition is illustrated by the case of Cornish v. 
Searell . s The defendant in that ease, being tenant of pre- 
mises under a lease from his father, agreed to attorn to the 
plaintiffs, but his lease was never surrendered, and lie was 

1 lirijonalh Chowdhry v. Lall 9 8 B. & C. t 471 [1828]. See The 

Mmth Munniwpooree, 14 W, R., 391 Collector of Allahabad v. Sura j 

[1870]. Bakwh, (> n/w. P. H. 0. K., 

9 2 Bing., 10 [1824], [1874], 
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still liable by law to pay rent to his lessor and to perform the 
covenants. 44 It has been said,'’ observed Bay ley, J., u that 
the defendant, having agreed to become tenant to the plain- 
tiffs, cannot dispute their title. 11 the defendant had re- 
ceived possession from them, he could not have disputed 
their title. In 'Rogers v. Pitcher 1 and Graverior v. Wood- 
house 2 the dist inction is pointed out between the case where 
a person has actually received possession from one who 
has no title, and the case where he has merely attorned, 
through mistake, to one who has no title. In the former 
case the tenant cannot (except under very special circum- 
stances) dispute the title : in the latter he may.” Tl\e 
lease being an existing lease was an answer to the action, 
inasmuch as it thereby appeared that the title to receive 
the rent was in a third person, 

A tenant already in possession may shew that his land- Ami in sucl» u 
lord has no derivative title from the person through whom a^f^jvoVitio 
he professes to derive his title. * In Doe d. Higginbotham of huullonl. 
v. Barton* one Morton, being seised in fee of the premises, 
mortgaged them to one Wood head in 1821, and remain- 
ed in possession. In 1821) Morton mortgaged the same 
premises to the lessor of the plaintiff Higginbotham, 
having previously to that date demised a portion of ‘the 
premises to Barton. Subsequently to 1829, Higginbotham 
received rent from Barton, and demised the remainder of 
the premises to a person through whom the other defendant, 

Warburton, claimed. In 1885, Woodhead gave notice to 
the defendants to pay rent to him, and received the rents* 
accordingly. Higginbotham afterwards served the defend- 
ants with notices to quit, and brought an action of eject- 
ment. It was argued that the defendants could not set 
up the prior mortgage, because the effect of such a defence 
would he to deny that Morton and his assignee had a right, 
to demise, and that this evidence should be excluded. 


1 6 Taunt., 202 [1815]. * 1 Bin*:., 58 [1H22J. 

3 11 Ad. & E„ 307 [iS10]. 
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The defendants contended that the mortgage to Woodhead 
and the payment of rent to him did not amount to disput- 
ing that the lessor of 4 the plaintiff ever had title, but, on 
the contrary, showed that he had a defeasible title, and that 
his title had been defeated. 

Doe d. in.sc- Lord Denman,^ in delivering the judgment of the Court 

Bai-ton^isto]. °f K ing’s Bench, observed : 64 Supposing the facts to be as 
above stated, it is dear that the lessor of the plaintiff never 
had any legal estate ; and he must rely on the rule with 
regard to landlord and tenant. That rule is fully estab- 
lished, ?v.r., that the tenant cannot deny that the person, by 
\\;liom he was let into possession, had title at that time, but 
lie may shew that such title is determined . — Doe d. Knight, 
v. Lady Smythe , l With respect to the title of a person to 

whom the tenant has paid rent, but by whom he was not 
let into possession, he is not concluded by such payment 
of rent if lie van shew that it, was paid under a mistake. 
. . . The tenant, therefore, may be said to satisfy the 
rule when he admits that, at the time when lie was let into 
possession, the person who so let him in was mortgagor in 
possession, not treated as trespasser, and so had title to 
confer on him, the tenant, legal possession ; and yet may 
go on to shew that subsequently he has been treated as a 
trespasser, whereby his (the mortgagor’s) title and the ten- 
ant’s rightful possession under him, have been determined.” 
The Court accordingly made the rule absolute for a new 
trial on the ground that the evidence excluded might have 
‘shewn that AVoodhead had treated the lessor of the plain- 
tiff as a trespasser . 2 


1 4 M. & )UT [I-SIAJ. the parties. Or, at all events, the 

2 Upon this point the Chief mortgagee may be entitled to sue 
Justine said: “ It is conceded on the tenant for use and occupation, 
all hands that when a lease is made Therefore, under the circumstances 
l»y the mortgagor subsequently to of this case, it is plain that Wood- 
the mortgage, and the mortgagee head was entitled to the profits of 
afterwards requires the rent to be the land, and the defendants were 
p;»Vl to him, and it is paid accord- right in paying him those profits 
ingly, as here, the relation of land whether strictly called rent or 
lord and tenant may arise between not.” 
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The rule that a tenant already in possession, who has Rule reeog : 
executed a kabuliyat in favour of, and paid rent to, one who country, 
claims under a derivative title from the last owner, is not 
estopped from setting up another title was recognised in 
the case of Lai Mahomed v. Kallanus d The plaintiff Lai Mahomed 
claimed under an ijara potlah, and statejl that the defend- [|^ 4 1<II1US 
ant had executed a kabuliyat in his favour and had paid 
rent to him. The defendant admitted the payment of rent, 
but alleged that the kabuliyat had been obtained by coer- 
cion. The defendant in special appeal contended, upon 
the authority of Lodai Mollak v. Kallij Dass Roy, 2 that lie 
was entitled to prove the title of the persons set up by 
him, notwithstanding the execution of the kabuliyat in 
favour of the plaintiff who claimed under a derivative title. 

For the plaintiff it was urged that the doctrine of estoppel 
should not be confined to cases between the tenant and 
the person who has let him into possession, and that Section 
116 operated as a bar. The* defendant in reply relied 
upon Cor nidi v. Searell 8 as being in point, and 'contended 
that there is no estoppel against disputing a derivative 
title ; Ihat a tenant is at liberty to admit derivation of title, 
and set up the fact that the landlord’s title is forfeited to 
another. The defendant’s argument prevailed, the (Ini ft* 
holding that the words, “ at the beginning of the tenancy” 
in Section 116, only apply to cases in which the tenants are 
put into possession of the tenancy by the person to whom 
they have attorned, and not to a case where the tenants 
have previously been in possession. 6 

ducted the defendant into posses- 
sion, the giving of the possession 
would have been the consideration; 
but the defendant was in posses- 
sion before, and all that he did 
was to give a kabuliyat to a person 
claiming a derivative title from 
the last owner. This title the 
defendant now wishes todisjmte, 
and we think that lie is entitled 
so.” /V r <'h /*., j). 525, 4. 


1 l. L. K. f II Calc., 519 [1885]. 
a I. L. R., 8 Calc., 2:18 [1881]. 

8 8 B & C., 471 [1828]. 

4 McDomll v. Macpheriion , J.J. 

4 “ It cannot be said that there 
was any snob contract between the 
parties as would estop the defend- 
ant from denying the plaintiff’s 
title, inasmuch as no consideration 
was given. Had the plaintiff in 
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Tenant may The case of Ford v. Ager 1 is an authority that a ten- 
Dvirtn^i# 1 ant may. without disputing the title of his landlord, shew 
himself. an affi rma ti ve title in “himself from which any title the 
landlord had was derived. That was an ejectment for a 
cottage and 'garden. The owner in fee, Robert Ford, put 
his illegitimate soy Quinton into possession, and afterwards 
mortgaged the premises. Quinton, having remained in pos- 
session for many years without paying rent or acknowledg- 
ing his father’s title, conveyed in fee to the plaintiff, and 
after attorning to him as his tenant, gave up possession to 
the representative of the mortgagor and the executor of 
thp mortgagee (whose mortgage had been kept alive by 
payment of interest), and they conveyed their interests to 
the defendants. A verdict being entered for the plaintiff, 
a rule for a non-suit was obtained, when it was contended 
that the defendants were estopped from denying the plain- 
tiffs title until they restored possession of the land . 2 The 
Court of Exchequer 3 held that the objection, that before 
any question of title was gone into, the defendants must 
restore possession, had not been sustained, and that upon 
the merits the plaintiff had no title against those claiming 
under the mortgagee. Channel, B., observed: “I do not 
disptitc the authority of Doe d. Bidden v. Mills * ; but 
the present case appears to me distinguishable. Although 
up to a certain point it resembles that ease in its facts, it 
differs in the circumstances under which the plaintiff’s 
tenant was originally let into possession. The defendants 
do not seek to dispute the plaintiffs title, but to shew an 
affirmative title in themselves, from which any title the 
plaintiff had was derived.” 

Bcnami title of In this country the doct rine that a tenant may explain 

land lord may , J 1 

be shown .* the beiiami title ot ins landlord has been allowed to vary 

1 2 H & C., 279 [1803]. Bayl&y v. Bradley , 5 0. B., 396 

2 See Doe <L Bullen v. Mill*, 2 (400) [1848]. 

A&E.. 17 [1834] ; Doe d. Johiison 3 Pollock, 0. B., Channell and 
v. Baijluji, 3 A. & K. , 1SS [1.S33J; Bramwell, B. B. 

* 2 Ad. & K., 17 [1834 j. 
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the rale that a lessee may not question Iris lessor’s title. Donzeiie ». 

In the case of Donzdle v. Kedarnath Chuc/cerlnitty { the cimckerbutty 
plaintiff sued, as the putnidar of onto Anusul Burkut under t 1871 !* 
a kabuliyat granted by the defendant in her favour, to 
recover arrears of rent. The defendant pleaded that Golam 
Hossein, the husband of Anusul Burkut,, was in his lifetime 
the real owner of the property, and that Anusul Burkut 
was a mere benamidar for him ; that, after his death, quar- 
rels had arisen between Anusul Burkut and her co-widow 
who had taken possession of fifteen annas of the property, 
and from whom the defendant had since taken a putni. 

The defendant only admitted Anusul to be the proprietress 
of a one-annn share under the Mahomedan Law, and prayed 
that she might be allowed to explain the real nature of the 
lease under which the plaintiff claimed. 

The lower Courts declined to go behind the kabuliyat, 
and examine the real state* of the title, upon the principle * 
of estoppel. The defendant appealed on the ground that 
the question as to who the real owner was had never been 
tried. The case was fully argued, and the arguments are 
instructive. For the respondent it was contended that a 
tenant could not be allowed to adduce parol evidence to 
contradict the title of bis lessor admitted by a written 
document. The judgment of Paul, J., deals cjiiefiy with this 
aspect, of the case and will require to be noticed in a subse- 
quent 3 chapter. That of Bayley, f J., which bears upon the 
present subject, states with great clearness the grounds of 
the decision. 

The principle upon which the decision proceeded is that iv T0 is no 
the tenant, having paid rent to a benamidar under a mistake f on< lu> 
as to the true state of the title, and being in fact liable to J^nainMer or 
pay rent to the real owner, may be permitted to shew the 
truth. 

A tenant will not be permitted, however, to pick a hole Tena.ni l1njlV 
in the landlord’s title where he has acknowledged him as 1,ot u i» 


7 15. L. R., 7-JO ; 20 W. R., ‘{52 [IS71]. 


2 Part I, Chapter X. 
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lord. 


such under no misapprehension as to his real rights. This 
is shewn by the ease of Sahuktulla v. liar / 1 where the plain- 
tiff sued to recover possession of certain buildings and land 
in respect of which the defendant had for several years 
paid rent. The defendant set up a prior benaini convey- 
ance as justifying his possession. It was found that the 
plaintiff's father, with a view to preserving the property 
from attachment, had conveyed it to the defendant for 
a nominal consideration, the defendant remaining in pos- 
session and paying rent. The defendant claimed that the 
plaintiff was estopped from shewing the conveyance to be 
a nullity, but the Court refused to entertain this con- 
tention, holding that the relationship of landlord and tenant 
existed between the parties . 2 


Landlord's 
estoppel, a 
branch of title 
by estoppel,^ 


The estoppel against a landlord is a branch of title 
estoppel and is of this nature . 8 When the grantor, 


*>y 

t>v 


1 to 0. L. It., 100 [188*2]. 

9 “ The case, is that of a tenant 
who, having got possession of the 
holding ns a tenant and having- 
paid rent, for several years, refuses 
to continue to pay rent and sets 
u p a benaini deed by which, before 
the commencement of the tenancy, 
the plaintiff's father had purported 
to convey the leased premises to 
the tenant. We think that, under 
these circumstances, the plaintiff is 
entitled to recover. He sues on 
Ids lease ; when the conveyance is 
found to be a mere colourable trans- 
action, the defendant shifts his 
ground and claims that the plaintiff 
is precluded from shewing it to be 
a nullity. This is a state of things 
quite different from those cases 
in which money has passed under 
a fraudulent transaction, and one 
party to the fraud seeks to recover 
it. Here the defendant being in 
as a tenant fraudulently sets up 
a benaini deed, first as being 
bona title, and for valuable consi- 


deration, next as estopping the 
plaintiff from assorting the tenan- 
cy. This, in our opinion, he is 
not entitled to do.” Per Cur., at 

p. 200. 

8 Bigelow on Estoppel, 5th ed., 
390. See Trerimn v. Lawrence, 2 
Sin. L. Ca., 9th ed., at p. 828. “As if 
a man makes a lease by indenture 
of I), in which he hath nothing, 
and after purchases i> in fee, and 
after bargains and sells it to A and 
bis heirs, A shall be bound by the 
estoppel ; and that where an es- 
toppel works on the interest of the 
lands, it. runs with the land into 
whose hands soever the land comes, 
and an ejectment is maintainable 
upon the mere estoppel ; ” al- 
so Williams’ Saunders (1871), 
830 in the notes to Waif on v. 
Waterhouse ; also Wehh v. A ustin . 
7 Man. ft. Gr., 701 (724) [1844], 
where the lessor had mortgaged 
the premises previous to the 
lease, but the mortgagees being 
willing to make a good title to the 
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a recital, or by an intention to be gathered from the scope 
and object of an instrument, or by any other circum- 
stances reasonably to be inferred, h shown to have stated 
that he is seised of a specific estate, and the Court finds 
that the parties proceeded upon the assumption that such 
an estate was to pass, an estate by estoppel is created 
between the parties and those claiming under them, in 
respect of any after-acquired interest of the grantor, the 
newly acquired title being said to ‘feed the estoppel.’ 

The principle is that one, who has permitted another to act 
upon the belief that lie possesses a specific title or interest, 
shall not afterwards be heard to say that he had no such 
interest ; and the after-acquired title enures for the bene- 
fit of the grantee. 

But few illustrations of this well-known doctrine are to Estate by 
be found among the Indian cases. The facts in Kara LSlu t J1>tl * 
Ckowhet/ v. Jankee .Per shad 1 were as follows : One Akbar . 

Ali, who farmed a mouzah in mhstagiri , granted to the Rajah 
of Huldee sub-leases to subsist so long as he paid a certain 
annual rent. The Ra jah held the lands in mustagiri during 
his life, and in 1835 the manager of his estates leased the 
lands by certain deeds to the defendant’s ancestor in per- 
petuity. In 1810 Government conferred proprietary rights 
on the then Rajah subject to the mustagiri of Akbar, and 
in 1811 the plaintiff’s ancestor’s name and the terms of the 
above deeds were recorded in the settlement papers. In 
1851 the plaintiff’ purchased at auction the rights of the 
Ra jah acquired under the settlement in 1811, but the rights 
of the Rajah as sub-lessee were not sold, Akbar subsequent- 
ly put an end to the Rajah’s sub-lease for non-payment, of 
rent and sub-leased to the plaintiff, and in 1862 surrender- 
ed his must agin whereupon the plaintiff sued to have the 
leases of 1885 set aside. It was held that when the Rajah 


purchaser, it was held by Tindal, concurrence of the mortgagees; also 
C. .1., that the lease though origin- Bacon's Abridgement, Leases?.(0). 
ally a lease by estoppel, was corner- 1 1 Agra (N.-W. P.), 164 [1866], 
tible into a lease in interest by the Turner and Spankie, J.J. 
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in 1840 acquired proprietary rights from Government suffi- 
cient to support the grant professed to be made to the de- 
fendants ancestor in 1835, that grant would enure for the 
benefit of the defendant ; the Rajah and the plaintiff who 
derived his title under him being estopped from denying 
the title conferred on the defendant by the deeds of 1835. 
Similarly, in Kazee Abdool Manaah v. Baroda Kant Bauer- 
jee 1 the lessors of the defendant’s vendor granted a mokur- 
raree pottah at a time when they held the property under 
a temporary settlement, but subsequently obtained from 
Government permanent rights. It was held that they could 
not question the validity of the pottah previously granted 
by them. 

The rule is, however, embodied in Section 43 of the 
Transfer of Property Act, 2 * * and in Section 18 of the Specific 
Relief Act. 8 

Where a landlord has allowed his tenants to erect build- 
ings in the hope or eneom ugeinent that they will obtain 
an extended term or an allowance for the expenditure, an 
estopped may be raised in favour of the tenants, and the 
landlord may be precluded from saving that he did not 
excite such an expectation, upon the principle laid down 
by Lord Kingsdown in Ramsdcn v. Ihjmn .* It must, how- 
ever, be clear that the tenants wen? induced to expend their 
money by reason of something very nearly amounting to 
an agreement or license on the part of the landlord 5 * * before 
the erection, or a distinct acquiescence immediately after 
it. It will be for them to prove by strong and cogent evi- 
dence, leaving no reasonable doubt, that they acted upon 


1 15 W. R., m [1871], Amalie 
ami Paul, J.J. 

2 Act IV of 1882. Previous to 

that enactment it was held that the 

rule does not apply to a compul- 

sory sale made through the Court 

at the instance of an execution cre- 

ditor , — Alukmonee Dabee v. Baney 

Mndhnb Chuckarbiitty, I, h, R., 4 
Calc., (177 [1878], That, however, 


was not a case of landlord and 
tenant. See Part I, Chapter X. 

3 Act I of 1877. 

4 1,. R., 1 E. & I. A., 12!) (170) 
[1866]. See dragory v. Mighdl, 18 
Ves., 328 [1811]! 

4 Billing v. Armifaga , 1C Ves., 
78 [1806] ; Eaimdm v. Dyson, at 
p. 170. See Mold v. Whmtrroff , , 
2/ Beav. , 520 [1859] 
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encouragement . 1 \t r here > in a suit for ejectment, there 
was no evidence that tenants had entered on the land for 
building purposes, or had been eixjouraged by the land- 
lord to build, it was held that the former had no equity as 
against the latter . 2 In a recent Madras case* it was held, 
upon a finding that the landlord had sjjpod by while the 
character of the holding was being altered, and had there- 
by caused a belief that the change had his approval, that 
the tenant was entitled to compensation for his improve- 
ments . 3 It is conceived that the conduct of the landlord 
must be such as “ really to induce the person committing 
the act, and who might have otherwise abstained from it, 
to believe that he assents to its being committed.” 4 

In any event where a person is in possession of land 
under any bond fide claim of title and erects buildings there- 
on, he is entitled either to remove the materials, or to 
obtain compensation for their value in case the owner of 
the soil desires the building to ‘remain for his benefit . 5 

In Pufffotl v. Stratton* a party was induced to take a lioprescnta- 
sub-lease of land commanding a sea view for building pur- ^ irovuid for <>l 
poses on the faith of a representation made by his lessor J rofusin f s i‘ ecl ’ 

1 1 J lie perfor- 

— — malice. 

1 See Darin v. Spurrier, 7 Ves., v. M airhead , I. L. It., 14 A1J., 302 

230 [1802]. [1892], the same principle was ap 

2 Onkarapa v. SnhajiPanduranij, plied in the case, of a permanent 

I. Ii. It., 15 Bom., 71 [1890]. lessee of agricultural land who 

8 Kunhammed v. Narayanan commenced to build upon land in 
Mussad , I. L. Ii., 12 Mad., 320 the* possession of an occupancy 
[1.888] ; and see Raid Varma v. Mu- tenant. It. was held that the lessee 
thium. in note at p. 323. was affected with notice of thV. 

4 De Basse fie v. Alt , L. Ii., 8 plaintiff’s title, and could not avail 
Ch. D., 280 ; Uda Bey a m v. Imam - himself of the doctrine of acquies- 
ud-din, I. L. 11., 1 All., 82 [1875], come. 

where delay ori the part of the 6 In the matter of Thakoor , 
landlord was held not to deprive Chunder Paramanick , B. L. It., 
her of her right to relief. See Sup. vol., 595 [1866]. 

Shibdass Bandapadhya v. Bam an- 6 1 DeG. F. & ♦)., 33 [1808]. See 
dass Mukhapadhya , 8 B. L. It., Martin v. Douglas , 10 W. It., 

237, '(242) [1871] ; Haney Madhab (Eng.), 208 [1808], distinguishing 
Bamrjm v. Jai Krishna Mooherjee, this ease from those eases where 
7 B. L. It., 152, (158) [1809] ; pulling representations are made 
Durga Prasad Misser v. Brinda - enohaneiug the value of property 
bun Sookuly ib. , 159. In Bisheshar to be sold. 
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Stratton that the lease under which he himself held (which 
was the fact) bound him not to build so as to obstruct the 
sea view. Stratton, having received the price of the land 
enhanced by the security of the sea view, allowed the sub- 
lessee to erect houses on the land sub-let, and then surren- 
dered his original lease and took one not containing the 
old restrictions. It was held that the plaintiff was entitled 
to an injunction upon equitable grounds, since what the 
defendant had said to his sub-lessee amounted to a repre- 
sentation that he, the defendant, could not during his lease 
build otherwise than in a particular way. And where a 
lessor or vendor, has represented that lie will do something 
for the lessee’s, or purchaser’s benefit upon the property 
itself, or upon adjoining property, this may he ground for 
refusing specific performance of the contract at the suit of 
the former, “ the conduct of the party applying for relief 
being an important element for consideration.” 1 These 
appear to he cases of estoppel though not expressly decid- 
ed as such. 

1 Lamar# v. Dixon, L. R., (i 
H. L., 414 (4 23) [1873]. See Beau- 
mont v. Dukas, .la., 4*22 [1822] ; 

Peacock v. Penson , 11 Ruaw, 


335 [ I84S] ; Mf/rrs v. Watson, 1 
Sim. (N. S.) 523 [1851 j ; k'Uyht v. 
Barton, 3 My. & K.., 282 [1832]. 



CHAPTER IV. 

Patents. 

Estoppel against licensee of patent founded upon the contract for per- 
missive enjoyment — Enjoyment by permission of the patentee is consider- 
ation — Licensee is bound to admit validity of patent — Crossing v. Dixon , 

1 1863] — The patentee contracts to put the licensee into the same position 
as himself — Contract for exclusive right may perhaps amount to warranty 
or raise estoppel — Chanter v. Lew, [1838] ; Smith, v. Scott [1859] — The 
assignoo of a patentee is not a mere licensee — Walton v. Lava ter [I860]—* 

Licensee may however show limits of patent — Clark v. A die. [1877 [ — 

IT is position analogous to that of tenant — In the matter of I). II. It. 

Moses [1887] — Patentee may not derogate from his own grant — Estoppel 
against patentee considered in Cropper v. Smith [1881] — Conduct not 
amounting to abandonment of legal rights does not estop patentee : 

Proctor v. He.nnis [1887] — Acquiescence — Those w T ho infringe a patent 
act at thoir own peril -The rights of partners working a patent before 
and after dissolution — Third parties — "Position of licensee of trademark — 

Estoppel against owner — Lavergnc v. Hooper [1884.] 

The position of a licensee who lias contracted for the use Estoppel 
of a patent 1 has next to bo considered. Here the considera- ‘^e o^pate" 
lion for the promise to pay royalty is the permission to 
use the invention . 2 The patentee is unable to claim a gams t for permits 

it- . ill! enjoyment. 

the licensee lor infringement because this is excluded by 
the fact of the license. It follows, therefore, that there is 
a contract between the owner of the, patent and the licensee 
who is working the patent under his permission, similar to 
the contract between landlord and tenant, and the licensee 

1 The grant of letters patent London Small Arms Co., L. li., 

for inventions is by virtue of the 1 Ap. Ca., 032 [1870]. The Acts in 

Crown’s prerogative, and confers India granting exclusive privileges 

an exclusive right to the use of to inventors are Act XV of 1859, 

an invention against all the sub- Act XIII of 1872, Act XVI of 1883 

jects of the Crown ; but the Crown and The Inventions and Designs 

itself may use the invention with- Act (V of i888) which repeals the 

out the assent of, or making com- previous Acts, 

pensation to, the inventor: Feather, 3 Per Bramwell, J., in Noton t. 

Suppliant v. The Queen , 6 B & S., Brooks, 7 H. & N., 504 [18011. 

257 [1865] ; explained in Dixon v. 

if 


.CLE 
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is precluded from questioning the patentee’s right. “ Al- 
though,” said Lord Blackburn in Clark v. Adie, 1 “a 
stranger might shew that the patent is as bad as any one 
could wish, the licensee must not shew that.” “ So far as 
lie is concerned,” observed Lord Cairns in the same case, 
“ he must stanch here admitting the novelty of the inven- 
tion, admitting its utility, and admitting the sufficiency 
of the specification.” 2 * 

Enjoyment by Where an invention has actually been used by the per- 
mission of the patentee the user amounts to consideration, 

consideration, although the patent may have been void. Lawes v. Purser g 
is a strong authority to this effect. The defendants agreed 
to pay 10i>. per ton for a substance used in certain manure 
manufactured by them, the plaintiff being the patentee of 
an invention for the manufacture of the manure. Upon 
an action to recover the money so payable, the defendants 
pleaded the patent was void. The Court of Queen’s Bench 
held that the defendant, having had the advantage of the 
contract, could not say that the patent was void, and force 
the plaintiff to try his right. 4 


1 L. R„ 2 Ap. Oil., 430 [1877], 

r Clark v. A die, 425. See The 
Crover and Baker Sewing Machine 
Co. v. Millara , S .Tin*. N. S., 713 
[1802] ; where Wood, V. C., held 
that the fact of a patent having 
been found invalid at law in an 
action between the patentee and a 
third party could not be set up 
against the patentee by Ms licensee 
in a suit upon the same patent. 

■ 0 E. & IV, 930 [1850], See 
Taylor v. flare , 1 New liep.. 200 
[ 1805 J per Mansfield, <J. J. 

4 Erie, J., said: “It is my 
opinion that the defendants are 
bound by their promise, they 
having had the consideration they 
bargained for. The plaintiff was 
in possession of a patent right ; 
the defendants promised to pay 
him for permission to use it; and 


they have had that permission. I 
am decidedly of opinion that, if 
the plaintiff had then known that 
the patent was void, this would 
prove fraud on his part ; but this is 
not alleged. Then it is clear to me 
that, if the defendants go on under 
this agreement, using the patent 
right by the plaintiffs permission, 
they must pay him, whether the 
patent was valid or not, until at 
least, they give notice that they 
dispute the validity of the patent, 
and will, in future, use the inven- 
tion in their own right, and not 
under the permission of the plain- 
tiff. Such a notice would change 
the position of the parties : after 
it the patentee might sue the 
defendants for an infringement 
of his patent for any subsequent 
user ; and, perhaps, in an action on 



CHAP. XV.] 


ESTOPPEL AGAINST LICENSEE. 


131 


The licensee, therefore, fcannot act under his license and Licensee is 
at the same time repudiate it. Ho may give notice to admit validity 
determine the agreement, paying for such user as he has of i )atonfc * 
enjoyed, and use the invention at his own pe ; ril, but lie 
will in that case be subject to an action for infringement. 

In Crosslet / v. Dixon 1 the licensee, a carpet manufacturer, Crossley v. 
agreed verbally with the owners of certain patents that DlX011 
machines, embodying their inventions, should be made 
under their superintendence for his own use. Dixon was 
afterwards supplied, by one Sharpe, with other machines 
which the patentees alleged to be infringements of their 
patents. In a suit by the patentees, Dixon, who was stiH 
paying royalties for the machines manufactured for him, 
denied the agreement and challenged the validity of the 
patents. Vice-Chancellor Hall having made a decree and 
directed an enquiry, the Lords Justices directed the appeal 
to stand over till the patentees had brought any action 
the y might be advised, to try the question of infringement. 

The House of Lords held that the verbal agreement must 
be treated as a license, that Dixon was bound to recognise 
and admit the validity of the patent right, and that there 
could he no reason for sending the appellants at large into 
a Court of law . 2 It was of course open to the respondent 
to put an end to the license which was the foundation of 

the* agreement for the price for with the respondent that the re- 
such subsequent user, the invalidi- spondSnt- shall be at. liberty to use 
ty of the patent might be a do- the inventions paying certain 
fence.” In Notou v. /> rooks, 7 H. royalties, continued, there is no ’ 
and N., 101) [1.801], Pollock, C. lb, limit to the extent of the respon- 
puts the ease : “Supposing a person dent’s user, and it would therefore 
says to another, ‘ Let me use your have been impossible for them to 
right of way, and I will pay you have brought an action of infringe- 
sixpence every time I use it,’ if he ment against the respondent, 
used it a hundred times could he There could be no infringement 
refuse to pay because it turned pending the license. The license 
out that there was no right of continues, and the extent of the 
way?” remedy, therefore, can only be 

1 10 H. L., Cas., 2911 [1803]. that which is sought by this bill, 

a “ It is palpable,” said Lord namely! an account of the royal tics 
Westbury, “that so long as the claimed by the appellants in respect 
agreement made by the appellants of every machine used by the 
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the suit, in which event the appellants could only bring an 
action against him for infringing their patent. But the 
contract being admitted and being free from fraud, the 
Court of Chancery could not abdicate its functions, but 
was bound to enforce the contract. 

The patentee j n all these cases the consideration for the promise to 

contracts to 1 

put the licen- pay royalty is the permission to use the invention. 1 The 

see into the n , , , , 

same position licensee has contracted lor the use oi the patentee s right, 

as himself. sllc h as it is, without regard to the fact, whether it can be 
sustained upon litigation or not. 2 In Hall v. Cornier 6 the 
plaintiff transferred to the defendants one half of certain 
foreign patents when the same should be obtained, and also 
a moiety of an English patent, upon the defendants agree- 
ing to pay £2,500 and a proportion of the net profits. 
The defendants refused to perform the agreement, and 
pleaded that the invention was worthless. The Court of 
Common Pleas held that there was no express warranty, 
or its equivalent by declarations or conduct, on the part 
of the vendor ; the contract was not to sell a good and 
indefeasible patent right, but merely to place the defend- 
ants in the same position as the plaintiff held with refer- 
ence to the alleged patent, and that, as regards the utility 
of the invention, the defendants had contracted upon their 
own judgment for the purchase of the patent, such as it 
was, having equal means with the plaintiff for ascertaining 
its value. If the licensee chooses to use the invention, he 
must pay the stipulated price. 


Contract for 
exclusive right 
may perhaps 


The contract between the parties may, it is conceiv- 


ed, be of a different nature. 

respondent, whencesoever derived, 
which embodies in it these in- 
ventions, in respect of which the 
agreement to pay royalty was 
originally made/* — p, 306. 

1 Per Bramwell, B., Jin Noton v. 
Brooks , 7 H. & N., 504 [1861], 

9 Per Willes, J., in Smith v. 
Neale , 2 C. B. (N. S.) 89 [1857], 

8 *2 C. B. (N. S.) 22 [1857]. 


In Chanter v. Leese 4 the 
4 4 M. &' W.,~295 * [1838]7'iow- 

rnan v. Taylor , 2 Ad. & E., 278 
[1834] was a case of a license tinder 
seal, and the defendants were held 
estopped by the recital of the deed ; 
Bayne v. Malt by, 3 T. R., 442 
[1789] proceeds upon the ground 
of fraud, and is distinguished in 
Bowman v. Taylor . See also the 
observations of Lord Cottenham 
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plaintiff contracted with the defendants, not under seal, that amount to 
they were to have the exclusive right, to use, manufacture, raise estoppel 
and sell certain patent inventions, paying an annual sum patentee, 
as consideration for the license. The defendants, in an 
action upon the contract, pleaded that the invention was 
not a new one at the time of the agreement as the plaintiff 
well knew, and raised other defences. It appeared also 
that the defendants had never accepted or enjoyed any 
part of the consideration. Lord Abinger, 0. B., in delivering 
the judgment of the Court of Exchequer said: “ The Chanter r. 
declaration is founded upon the contract and nothing but Ij6CH ° ' 1 
the contract. If a man contract to pay a sum of money 
in consideration that another has contracted to do certain 
tilings on his part, and it should turn out, before any- 
thing is done, that the latter was incapable of doing what 
he engaged to do, the contract is at an end.” It would seem, 
however, that there must be. either warranty, or something 
equivalent to estoppel by confract, on the part of the 
patentee, to raise a good defence on the part of the licensee. 

In Smith v. Scoff, 1 a decision upon pleadings, the above Smith <>. Scott 
case was distinguished upon the ground that the contract 
was not under seal in the earlier case. In Smith v. Scott. 
the Court of Common Pleas held, upon the authority of 
Hall v. Conder f Smith v. Neale ; 8 and Lawes^ v. Purser 
that a plea stating that the invention was worthless was 
invalid, since the contract in such cases is for the use of 
the patent, such as it is, and that, the agreement being 
under seal, and no fraud being alleged , the defendant was* 
estopped from going into the consideration. 

The assignee of a patentee may, equally with the patentee, The assignee <>r 
maintain an action for infringement, and a patentee who has nrnero licence! 


L. 0., in Neilson v. Father gill, 
Webster 290 [1841] upon Bayne v. 
Maltby , and the abstract of cases 
upon estoppel and failure of con- 
sideration in the notes to Neilson 
v. Father gill. See also Cutler v. 
Bower , 11 Q. B. (A, & E.), 973 


[1848] ; Fidding v. Franks , 1 Mac. 
& G., 56 [1849]. 

* 6 0. B. # (N. S.) 771 [1859]. 

* 2 C. B. fN. S.) 22 [1857], 

0 2 C. B. (N. S.) 67 [1857]. 

4 6 El. & B., 930 [1856]. 
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assigned his rights to another cannot, as against him, say 
that he is not liable for the infringement of the patent. 
In Walton v. Lcimter , l the defendant Walton assigned one 
Patent is sev- moiety of a patent to the plaintiff arid the other moiety to 
two persons who, before the cause of action accrued, assign- 
ed to the plaintiff. It was argued upon a rule for a new 
trial, that a grant under letters patent is indivisible , 2 and 
that nothing passed to the plaintiff but a mere license to 
use the patent and to have an account, the original fran- 
chise remaining in the patentee ; but the Court of Common 
Pleas held that the assignee, whether of the entirety of, or 
of a share in, a patent takes the legal interest and is not a 
Licensee of ns- mere licensee. As against a licensee of such an assignee 
})eL 1Celb ^ t0l> * il j would appear, therefore, that the ordinary estoppel ap- 
plies, and that he is precluded from denying the validity 
of the patent. 

Licensee may But although a licensee of a patent cannot usually ques- 
of the patent, tion its validity during the continuance of the license, lie 
is entitled to have the ambit of the patent, or the field 
covered by the specification, ascertained, so as to shew that 
what he has done does not come within the limits of the 
patent. These propositions are illustrated hv the case of 
Clark v*. a die CUrk v. Adie 3 in the House of Lords, which was a claim 
by Adie to ^ surcharge Clark on account of royalties for 
work done as a licensee under a patent for the manufacture 
of horse clippers. Clark agreed to take a license from Adie 


1 8 0. r>. (N. 8.) Ui2 [I860], See 
the case of Oldham v. Lantjmmd , 

referred to by Lord Kenyon, C. «L, 
in Ilayne v, Mall by, 3 T. It., 441 
[1789]. 

3 In Dunmdiff v. Mallet , 7 C. B. 
(N. 8.,) 209 [1839], the Court of Com- 
mon Ideas held that an assignee of 
a separate and distinct portion of 
a patent might sue for infringe- 
ment without making those inte- 
rested in the other part parties 
holding a patent to be severable in 


its nature. With respect to copy- 
right the rule appears to he differ- 
ent, see Jeffery s v. Boosey , 4 II. L, 
Cas.,815 (992) [1854], where Lord St. 
Leonards observes : “ Copyright 
is one and indivisible. I am not 
speaking of the right to license 
but copyright is one and indivi- 
sible ; or is a right which may be 
transferred, but which cannot be 
divided.” 

8 L. R., 2 Ap. Ga., 423 [1877]. 
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and to pay a royalty for every horse clipper sold during 
the validity of Adie’s patent. Clark afterwards asserted 
that the clippers made by him were piade after the descrip- 
tions in other patents, and were not infringements of Adie’s 
patent, and contended that he was not estopped* from shew- 
ing the extent and limits, and the real nature, of Adie’s 
invention ; and that the rule against a licensee disputing 
the validity of his licensor’s patent must be taken as subject 
to this qualification. The House of Lords, while affirming 
the above principles, held that Clark had, by the manufacture 
of the clipping machines made by him, infringed A die's 
patent, and that, having used it in this way he was, being 
a licensee, bound to pay royalty , 1 Lord Blackburn further 
compared the position of Clark to that of a tenant, who Hi* positk 
in an analogous case would have been bound to pay rent 
for the land held by him . 2 ant. 

1 Lord Cairns observed, p. 425*: “The position of a licensee 

“As between the appellant, the who under a license is working 
licensee, and the respondent, Adie, a patent right for which another 
the patentee, (whatever strangers has got a patent, is very analog- 
might have to say as to the validity ous indeed to the position of a 
of this patent,) the question of valr tenant of lands who has taken a 
dity must be taken as that which the lease of those lands from another. 

appellant is unable to dispute So long as the lease remains in 

hut on the other hand, he is, of force, and the tenant has not # beon 
course, entitled to have it aseer- evicted from the land, lie is estop - 
tained what is the ambit, what, is ped from denying 1 that his lessor 
the field, which is covered by the had a title to that land. When the 
specification as properly construed ; leas^ is at: an end, the man who was 

and he is entitled to say: ‘Inside formerly a tenant, but has now 

of that field I have not come; so ceased to be so, may shew that it^ 
far as I have worked I have worked was altoget her a mistake to have 
outside the limit which is covered taken that lease, and that the land 
by it, as properly construed, and really belonged to him ; but during 
therefore I am not bound to make the continuance of the lease lie can- 
any of those payments which are not shew anything of the sort; it 
stipulated in my license as pay- must be taken as against him that 

incuts to be made for working the the lessor had a title to the land. 

patent. 1 1’n this respect the appel- Now a person who takes a license 

lant, the licensee, stands here upon from a patentee, is bound upon the 

the same issue as would arise same principle and in exactly the 
between a patentee and an alleged same. way. The two cases are very 
infringer upon the question of the closely analogous ; in analogies 
fact of infringement,” there are always apt to be some 
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in the matter Clark v. Adie has been followed in this country in a 

Moses [* 1887 ]. case the circumstances of which were different. In the 
matter of Act XV of 1859 in the matter of I). II R, 
Moses 1 was a proceeding 8 in which a patent was attack- 
ed by a person who had no real interest apart from the 
licensee who was found to be the real applicant, and the 
decision turned upon this question, the principle of Clark v. 
Adie being recognised. The applicant, one Moses, being 
desirous of adding sugarcane mills to his business and 
of introducing a new mill to the market, allowed his name 
to be used on behalf of one Fox, who was a licensee under 
the patentees. The Court having found that Moses had no 
substantial interest in the matter, proceeded to deal with 
the application as if Fox’s name appeared as the petitioner, 
at all events, jointly with Moses, arid held that the petition 
could not be maintained within the doctrine of Clark v. Adie , 
because one of the petitioners, and the most active of them, 
being a licensee, his mouth was closed in such a way that 
he was not in a position to challenge the patent. 8 

differences, but I know of none in him for infringement, because the 
tli is. The tenant under a lease is license would include it, then like 
at liberty to shew that the parcel a tenant under a lease, ho is eatop- 
o f land which he and the lessor are ped from denying the patentee’s 
disputing about was never com* right, and must pay royalty,” pp. 
prised in the lease at all;.. .So may 435, 4.36. 

ft licensee under a patent shew that, 1 I. L. R., 15 Calc., 244 [1887]. 
although ho accepted the license, * See Act X V of 1859, s. 24, and 

and worked the patent, and the the corresponding section (30) in 

.patentee could never, therefore, so Act V of 1888. 
long as that license was in exist- 0 Petheram, C.J., after citing the 
ence, bring an action against him observations of Lord Cairns in 
as an infringer, yet the particular Clark v. Adie above set out, ob- 

thing which he has done was not a served : “ These words of Lord 

part of what was included in the Cairns are perfectly general as 
patent at all, but that he has done to the position of a licensee. He 

it as one of the general public there states the law to be, that a 

might have done it, and therefore person who occupies that position, 
is not bound to pay royalty for it. and lias undertaken to manufac- 

If he has used that which is the ture machines as being the sub- 
patent, and which his license au- ject of an invention which has 

thorises him to use without the pa- been patented, and so to make 

tentee being able to claim against a profit out of the patent, mus t 
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The rights and powers of the licensee after the license has 
come to an end were referred to in the arguments, Neil&on 
v. FothergiW and Lawes v. Purser ? being cited to shew 
that a licensee may terminate the relation created by his 
contract, and it was argued that this had been tlone in the 
case, inasmuch as it was a proceeding # to set aside the 
patent as being a fraud upon the public. But the Court, 
while observing that these cases established the proposition 
contended for, held that the license was subsisting when 
the proceedings were instituted. 8 

The estoppel is also reciprocal, for a patentee may not Patentee 
derogate from his own grant. In Chambers v. Crichleyf ^fte 
the defendant, upon dissolving- partnership with the plaintiffs, own ^ rant * 
assigned to them all his interest in a patent which formed 
part of the assets, and afterwards sold stoves made upon 
the principle described in the same patent. In a suit for 
an in junction and an account, Sir John Romilly, M. R., ob- 
served : — 64 1 will assume for the purpose of my judgment 
that the patent is worth nothing at all. But this is certain, 

be taken as having admitted the those cases deal with is the ques- 

valiclity of the patent, and as be- tion of the rights and powers of a 

ing a person who cannot, as be- licensee after the license lias 

tween himself and the patentee, expired, or when it has beomrepu- 

dispute the validity or novelty of diated, or when it has terminated 

the invention or any other circum- in any way ; and'Vhat they have 

stances which go to make a valid decided is this, that although a 

patent. Therefore it seems to us man may hold the position of a li- 

that this case establishes the posi- cen see at one time— if that license 

tion— and that is what we should has expired by effluxion of time 

have expected it to do, because it or has come to an end for any 

does not seem there could be any reason, he is at liberty to challenge 

doubt what the law would be— that the patent. But in this case we 

a person who occupies that position do not think that these authorities 

and makes a profit out of the have any application, and for this 

patent cannot afterwards, as be- reason that both Mr. Mylne and 

tween himself and the patentee, Mr. Neil Fox swear that at the 

say that this thing is invalid as time when these proceedings were 

against the world,” p. 250. instituted, he, Mr. Neil Fox, held a 

1 Wehst., 200 [1841]. license trf work this patent . . . and 

if it.appears that this proceeding 

* 6 El. & Bl. f 930 [1856]. is his it must fail for that reason.” 

• The Court remarked “ What 4 33 Beav., 374 [1864]. 
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that the defendant sold and assigned that patent to the 
plaintiffs as a valid one, and having done so he cannot dero- 
gate from his own gi;ant. It does not lie in his mouth to 
say that the patent is not good and an injunction was 
granted. * 

w.ir 1 °t- Ppel may or* may not amount to an estoppel against a 

patentee consi- patentee was considered by the Court of Appeal in two 
dererl in Crop- T si a • 7 1 i • • i 

per v. Smith recent eases, in Cropper v. /Smith 1 the original patentee — 
*■ vV Hancock — became insolvent, and his trustee in liquidation 

in 1877 sold the letters patent to the plaintiffs. In 1880 
Hancock took out another patent, and in 1881 the plaintiffs 
sued him and his partner to restrain them from infringing 
the earlier patent which they had purchased. The case 
was decided upon another point subsequently reversed by 
the House of Lords, 2 but the observations of the Court of 
Appeal, which was atone upon the question of estoppel, are 
most useful. 4 It was argued that Hancock was estopped 
from denying the validity of his own patent by the letters 
patent which were recorded, by the specification which 
was by deed poll, and by the petition which he presented 
to the Crown, because be there represented that the in- 
vention was a new one. The Court held that there was 
no Estoppel upon any one of these grounds. Upon the 
ground of fbe record there could be no estoppel between 
the plaintiffs, who were not parties or privies to the record, 
and Hancock ; though F t ry, L. J., expressed an opinion that 
there might be an estoppel by record between the Crown 
‘and a. grantee of its letters patent. As regards the estoppel 
by reason of the specification — that contained no assertion 
as to the novelty or validity of the patent, but merely 
declared the nature of the invention, nor were the plain- 
tiffs parties to it. There might, however, have been an 
estoppel in pais had the plaintiffs acted in reliance on the 
statements in the petition, and had it been shewn that they 
purchased on the faith of the assertion by Hancock that the 

1 L. R. 20 Oh. D. 700 [1884]. a L. R. 10 Ap. Ca., 249. 
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invention was new. “The plaintiffs” said Cotton, L. J., 

“gave a very small sum for this patent, and, as a rule, 
people do not rely on any statement made by the patentee, 
but they buy the patent forming their own opinion as to 
its worth, taking their chance (unless it has been establish- 
ed), of their being able to establish it# validity if the 
question comes before a Court of law.” 

The position of a patentee is further explained in Pm;- Conduct not 

tor v. Beards} It has been seen that both the purchaser of Xu Inmcilt 

a patent and the licensee of a patent are presumed to have ^ 

acted upon their own judgment. In the same way it is patentee. Proc- 
1 •; f J tor r. Honing 

no ]>art of the patentees duty to warn persons that what [1887]. 

they are doing is an infringement, and he will not be 
estopped upon any supposed ground of acquiescence from 
asserting bis rights, unless his conduct has amounted to a 
representation upon which the others have acted. In the 
case now cited Proctor sued Bennis and certain purchasers 
of Bennis’s machines for infringement. Proctor was aware 
of the purchases, and had asked the purchasers to buy bis 
machines in preference to Bennis's. He stated that he 
had not at that time funds to lake proceedings against the 
infringers, and he did not warn the purchasers because he 
did not consider it his business to do so. The purchasers 
relied on the acquiescence of the plaintiff in their pur- 
chases, and the Vice-Chancellor found in their favour. The 
Court of Appeal were of a different, opinion, holding that 
the purchasers were not entitled* to succeed either on the 
equitable doctrine of acquiescence, 2 or on the legal doetrino 

1 L. It., 3G Ch. I)., 740 [1887]. poly lias been granted to the 

2 Upon the question of aequies- patentee, and what is necessary in 
cenee Cotton, L.d., observed [7(H)] : order to raise art equity against 
“ The right of the patentee does him is shewn by Lord Cranworth 
not depend on the defendant hav- in Itammhm v. Of /son [L. 11., 1 E. 
ing notice that what he is doing is & I., Ap., 1*29 (MO) 1800]. ‘ If a 
an infringement. If what the de- stranger begins to build on rny 
fendant is doing is, in fact, an in- hind supposing it to he his own, 
fringement, his having acted bond and I, perceiving his mistake, 
fide and honestly will not protect abstain from setting him ri^ht, 
him from an injunction. It does and leave him to persevere in his 
not depend upon notice; a mono- error, a Court of Equity will 
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Those ’who' in- of estoppel by condiiet , 1 the ingredients necessary to each of 
act)it their own these defences being wanting. Proctor had put forward a 
pen1, commercial reason why he desired the defendants to pur- 

chase his machine, viz., that it was the better of the two, 
but in doing so he did not suggest or represent that he had 
abandoned his ^egal rights ; nor was there any evidence 
that Proctor had stood by and knowingly allowed the 
defendants to expend money in ignorance of the fact that 
he had rights which he meant to assert . 2 


not allow me afterwards to assert 
my title to the land on which he 
Lad expended money on the 
supposition that the land was his 
own. It considers, that when I 
saw the mistake into which he had 
fallen, it was my duty to be active 
and to state my adverse title ; and 
that it would he dishonest in me to 
remain wilfully passive on siHi 
an occasion, in order afterwards 
to profit by the mistake which I 
might have prevented. ’ — It is 
necessary that the person who 
alleges this lying-by should have 
been acting in ignorance of the 
title of the other man, and that 
the other man should have known 
that ignorance and not mentioned 
his own title. Here none of these 
defendants state that they never 
know anything about the plain- 
tiff’s patent.”— Upon this point 
* Bowen, L. J., said [762]: “ Did the 
defendants think the plaintiff had 
no rights, and never meant to as- 
sert any, and draw from his in- 
action the inference that they 
might safely proceed ? They do 
not say so themselves, and how 
can we assume that men are mis- 
led, who, when they are called 
into the box, will not and do not 
say so ? — It seems to me that the 
true inference of fact to be drawn 
here is, that these defendants 
other than Bennis were acting 


at their own peril throughout, and 
knew that they were so acting. 
Although they reckoned on secu- 
rity, and although for a long time 
the plaintiff did not interfere, 
there was nothing on the part of 
the plaintiff to lull them into 
security.” 

1 “ In my opinion,” said Cotton, 
L. J., “mere silence, merely not 
giving notice to the defendants 
that what they were doing was an 
infringement, cannot reasonably bo 
taken as any representation that 
what they were doing was not an 
infringement. It would be going 
much too far to hold that the oinhr 
sion of the patentee to say— ‘ now 
you are infringing my patent ’ — 
amounted to a representation by 
him tlLat what the parties were 
doing was not an infringement.” 

* See further as to acquiescence 
Will molt v. Barber, L. R„ 15 Ch. 
I)., 96[1880]; Cairncnm wLorimer, 
3Macq., 827 [7 Jur.N. S. 149 (1861)]; 
Duke of Leeds v. Earl of A niherst , 
2Ph., 117 (123) [1846] ; DeBmsche 
v. Ally iu R., 8 Ch. D., 286 (314) 
[1878]. If, as pointed out in the 
principal case [758], the question 
had arisen upon an application 
for an interlocutory injunction, 
where the Court does not inter- 
fere unless the plaintiff has been 
prompt, Proctor might have been 
held to be barred by the delay. 
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The relative positions of partners, after dissolution, who The rights of 

have, daring partnership, been working a patent requires 

notice. Where a patent has been so worked under cir- j' ef< ’ re «“• . af - 
1 -it dissolution, 

cumstunces affording a presumption that the partners did 

not, during the existence of the partnership, dispbte its vali- 
dity the Court has, upon an interlocutory# application for 
an injunction by one of the partners to restrain the other, 
assumed that the patent was valid. 1 But it is otherwise 
where partners being advised that a specification was bad 
took no proceedings to restrain infringement. In Axmann 
v. Lund? two partners worked a patent for some years and 
asserted its validity by issuing circulars warning the pub- 
lic against infringing it, but took no proceedings against in- 
fringers, being doubtful as to the validity of the patent. 

Upon the partnership being dissolved, the plaintiff assigned 
his interest in the patent to the defendant, who carried on 
the business as before. The. hill alleged that .the defendant 
was asserting that the plaintiff was infringing the defend- 
ant’s patent and was threatening the plaintiff’s customers, 
and an injunction was prayed. The plaintiff contended that 
the patent was invalid, and required the defendant either 
actively to assert its validity or to abstain from threatening 
legal proceedings. For the defendant it was argued, upon 
the authority of Cro&sl&rj and Dixon' 6 and Chambers v. 

Crichlqi? that the plaintiff could not question the vali- 
dity of the patent. Malins, V.0 ¥ held that the plaintiff 
was, during the continuance of the partnership, precluded 
from disputing the validity of the patent, hut that after* 
its expiration he was at liberty to do so, subject to his 
being answerable in damages in case the defendant estab- 
lished the validity of the patent against him. 

In IJeuffhv . Chamberlain* it was held that, although the Third parties, 
assignor of a patent is estopped from disputing its validity, 

1 Muntz v. Grenfell, 2 Coop., (51 “ 3 3 BeAv., 374 [18(54 ). 

{») [1842], per Knight Bruce, V.C. 6 25 W. K. (Eng.), 732 [ 1877], per 

* L. It., 18 Kq„ 330 [1874]. Jesse], M. R. 

• 10 H. L. Cas. 293 [18(53]. 
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that rule does not apply to his partner who entered into 
partnership with him after the assignment, although it was 
alleged that both partners were infringing the patent. 
Gaucher v. Clayton ! was a case decided partly upon the 
ground that the license had expired ; there the members 
of a firm consented to judgment being entered against 
them at the suit of a patentee, and immediately afterwards 
took out a license. Upon the expiration of the license 
the defendants in the former suit, and certain persons who 
had since joined the firm, continued to infringe the plaintiff’s 
patent. In a further suit to restrain infringement. Wood, 
y.C., held that the defendants were not estopped from alleg- 
ing want of novelty in the invention or insufficiency in the 
specification, the license having expired, and the judgment 
being a part of the same transaction ; and that in any event 
he could not prevent the defendants who were not parties 
to the previous suit from setting up this defence. 

bitritor °us 'to ^ €wa ^ v * hllliof the Court of Exchequer expressed 
validity of an opinion that the award of an arbitrator, to whom proceed - 
ings in Chancery were referred in which the validity of a 
patent was in question, was not conclusive in an action 
between the same parties for another infringement, since it 
was only by inference that the award could be said to be 
a decision upon the points in dispute, and estoppels must 
be certain 8 . 

Position of li- The ease of trade-mai*ks has to be noticed. A right to 
consco of trade- , , , . 

mark. Jise ;i trade-mark may be created by license or assignment, 

in which ease the licensee will be in the same position as 

the licensee of a patent 1 2 * 4 . 

1 34 li. J. (Clu), 230 flsay]. right, to trade marks is to protect 

2 1 II. <fe 0. 7'.)7 [1803 J. the public from fraud, to secure to 

B Oo. Lit., .&,)(}. a purchaser a reasonable certainty 

A Lamryne v. Hooper, I. L. It., that he is purchasing an article 
Mad., HO (154) [1884], vvhere it is which has a certain reputation in 

observed that the riirht to a trade- the market, and to secure to a 
mark in another country will be manufacturer or selector the reward 
recognised in this country : “ The of his skill and care, the benefit of 
object of the law in recognising a the custom which he deserves aud 
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A right to a trade-mark may be abandoned, and the Abandonment, 
owner may, in respect of a trade-mark as in respect of any 
other right, bS estopped by his conduct* from denying the title 
of another person . 1 In Lavergne v. Hooper 2 the defendant’s 
firm obtained permission from the plaintiffs to use their 
Maltese Gross label as a trade-mark, engaging to sell no 
other brandies under that trade-mark than such as were 
procured from the plaintiffs. The sale of the brandies so Estoppel 
imported was advertised and pushed by the defendants, and 
became known in the market by a different name. The Hooper [188*]. 
Court held that, even if the plaintiffs had retained a right 
to the Maltese Cross at the date of the alleged contract, they 
had induced the defendant’s firm to believe that they 
claimed no such right, and that it was open to the latter 
to adopt the mark. It being admitted also that the 
defendants had secured a wide popularity for the mark by 
their own expenditure and exertions, the plaintiffs were 
estopped from denying the title of the defendants to the use 
of the mark in the Indian market at least. 


which is intended for him.” A class manufactured or selected by 
trade-mark is defined as a symbol a particular manufacturer or mer- 
devised to distinguish a particular chant, 
class of goods as the goods of that 1 //>., 154. 2 Ih, * 



CHAPTER V. 

Bailor and Bailee. 

Estoppel against bailee analogous to tenant’s estoppel —Incidents of the con* 
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Estoppel 
against bailee 
analogous to 
enant’s estop- 
pel. 


Incidents of 
the contract. 


The estoppel upon bailees and those with whom property 
is, either actually or constructively, deposited bears a close 
resemblance to the estoppel of the tenant. The rule is 
expressed in section 117 of the Evidence Act in analogous 
terms, 1 and the same exception applies that, where something 
equivalent to title paramount has been asserted against the 
bailee or licensee, he is discharged as against those who 
entrusted the goods to him. The bailee is protected by the 
bailor’s title so long as no better title is advanced, 2 the 
general rule being that one who has received property from 
another as his bailee or agent or servant must account for 


1 “ Nor shall any bailee or licen- 
see be permitted to deny that his 
bailor or licensor had, at the time 
when the bailment or license com- 
menced, authority to make such 
bailment or grant such license. 

“ Explanation 2. If a bailee de- 
livers the goods bailed to a person 
other than a bailor, he may prove 
that such a person had a right to 


them as against the bailor.” See 
Shelbury v. Scotsford , 2 Yelv., 22. 

* Contract Act (IX of 1872), s. 
166 : “If the bailor has no title 
to the goods and the bailee in good 
faith delivers them back to or 
according to the directions of the 
bailor, the bailee is not respon- 
sible to the owner in respect of 
such delivery.” 
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that property to him from whom lie received it . 1 It is an 
implied term of the contract of bailment that the bailor, at 
the time of bailment, had a good title *to the goods bailed . 8 

If follows, therefore, that the bailor, where the goods 
have been sold by the bailee, is entitled to follow the pro- 
ceeds in the bailee’s hands. ? 

In the same way a bailee may, by his conduct, be estop- 
ped from denying that he is holding goods on behalf of 
another under delivery orders, though the property lias 
never been separated or indentified, and is only construc- 
tively deposited. 

The estoppel by assent to delivery orders 8 would seem to 
be an instance of constructive bailment. There the fact 
of the wharfinger assenting to the order is held to estop 
him from denying that he holds goods answering to the 
description in the order at the disposal of the person to 
whom the orders were given, thou oil the goods may never 
have been separated in bulk, and no property in any 
specific articles can have passed to the person entitled to 
delivery. 

Knujhts v. Wiffen* is a typical case. Wiffen sold to M. 
barley lying in bis granary unappropriated, which, upon 
the contract, remained in Wiffen ’s possession as unpaid 
vendor. M. sold Knights six tv sacks of the bar lev and gave 
him a delivery order, addressed to the station-master, in- 
structing him to deliver sixty quarters of barley to Knights’ 
order. Knights sent the order in a letter to the station- 
master asking him to confirm the transfer. The station- 
master went to Wiffen and shewed him the delivery order 


1 Per Blackburn, J., in JUddle v. 
Bond, 0 15. & S., 231 [1805], 
a See /log era, So m, <(• Co. v. Lam- 
bert, h. R.,1 Q. B., ’01, 327, per 
Lopes, L. J. As to bailments gene- 
rally see Contract Act (IX of 1872) 
ss. 148 - 161 ; Coggs v. Bernard , 1 
8m. L Ca., 9th cd. t 201. 

B See infra , pp. loo ir>7. 

4 L. ll.i 5 Q. !>., GGO [1870], See 

C\ uc 


the remark of Brett, L. J., upon 
this ease in Simm v. Anglo-Amer- 
ican Telegraph Co., L. Q. B. 
I)., p. 212 [1870]. “I confess it seems 
to me that in that case t wo well- 
known doctrines were mixed up, 
the doctrine of estoppel, and the 
doctrine bf attornment by a ware * 
houseman who lias goods in Iris 
hands.” 


Constructive 
bailment l>y 
assent to deli 
very orders. 


Knights c. 
Wiffen 1 1870]. 


JO 
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and the letter, to which Wiffen said : 64 All right, when 
you get the forwarding note, I will put the barley on 
the line.” The Court of Queen’s Bench 1 held that this 
amounted to a recognition by the defendant of the plain- 
tiff as the person entitled to the possession of the barley, 
the plaintiff being thereby induced to alter his position 
towards M, and to rest satisfied in the belief that the 
property had passed to him . 2 * 

Attornment by In all these cases, as pointed out by Blackburn, J., in 
Biddle v. Bond , the wharfinger by attorning to the pur- 
chaser of the goods has in effect represented to him that 
the property has passed to him, though such is not the 
case ; the relation therefore of bailor and bailee may be 
said to be constructively created ; and, as observed by Pol- 
lock, C. B., in Cheesman v. Exalt? there are numerous 
cases in connection with wharves and docks in which, if 
the party entrusted with the possession of property were not 
estopped from denying the title of the person from whom 
he received it, it would be difficult to transact commercial 
business. This remark may be extended to the case where 
the parties have agreed to act upon an assumed state of 
facts ; their rights are then made to depend upon the con- 
ventional state of facts and not on the truth . 4 * 

Recognition This subject may also be regarded as a branch of the 

dor of 1 title of law of vendor and purchaser ; 6 coming within the class 

sub -purchaser. 

1 Blackburn, Mellor, and Lush, [4 C. B., N., S. 01 8] remarks that if 
* J. J. the defendants, who were carriers, 

3 See for similar cases Woodley had been able to prove -a jus ter Hi , 
v. Coventry, 2 H. & C. t 164 ; 32 L. J, they would have had a good answer 
(Ex.), 185 [1803]; Skmard v. iJunkin, to the plaintiff’s claim. See p. 602. 

2 Lamp., 344 [1810] : Hawes v. Mi Exch, 341(346) [1851]. 

Watson, 2 B. k C. , 540 [1824] ; HilleM ♦ See the remarks of Lord Black- 

v. Hill, 2 0. AM., 530 [1834] ; (tan- burn in Burkinshaw v. Nicholls , 

yes Manufacturing Co. v. Souruj- L. It., 3 Ap. Oa., 1004 (1026) ; Black- 
muU, 1. L. It., 5 Calc., 600 [1880]. burn on Sale, 2nd. ed,, pp. 100 — 
Contract Act (IX of 1872), s. 08. 106. 

See also Kay let on v. The East * See infra, Part I, Chap. VI, 
India Railway Co., 8 B. L. K., 581 where the case of The (ranges 
[1872], where Couch, C. J., citing Manufacturing Co. v. Sourujmull 
Sheridan v. The New Quay Co. [LL. 1L, 5 Calc., 069 (1880)], is fully 
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of cases where an unpaid vendor is estopped from assert- 
ing his lien by reason of his having recognised the title of 
a subsequent purchaser . 1 

The respective rights of bailor and bailee may be shortly Position of 
presented in the following concise form ntocoi!tnwt<)f 

As between a bailee and his bailor, under an ordinary bailmeut * 
contract of bailment, the bailee in an action for non-deli- 
very of goods upon the demand of his bailor must take 
one of four courses : 2 (a) He may show (what is equivalent 
to a surrender in the case of a tenant) that his own title 
has determined, or that he has already delivered the goods 
upon a delivery order authorised by the bailor ; (/>) or 
he may show, equally with a tenant, that the title of his 
bailor to the goods has expired since the bailment ; 3 (r) he 
may claim under another title and defend the action on 
behalf of the real owner, but in this case he must allege 
and prove the title of the real* owner and must defend 
expressly upon that title ; (d) it is open to him to say that 
he is a mere stake-holder, and to institute a suit of in- 
terpleader against the claimants, unless a suit is already 
pending in which the rights of all parties can properly 
be decided . 4 # 

If a person other than the bailor claims the goods, that 
person may apply to the Court to stop the ^bailee from 
delivering the goods to the bailor, and the question of title 
will then be decided ; 5 but this course is not open to the 
bailee, who must either bring an inter pleader-suit, or give * 

noted. There the defendant’s agent 8 Thorne x. Tilbury, 3 H, & N., 
wrote on the orders : ‘ The bearer 534 [I Sob]. 

of this will take personally delivery 4 See as to the procedure in in- 

of each lot as required and upon terpleadcr suits, ss. 470—470 of the 
the faith of this order the plain- Code of Civil Procedure (Act XT V 
tills w ere induced to make ad- of 1882); see the remarks of Li nd ley 
vanees. .7., in Rogers , Sons tfc Co. v. Lam- 

1 Contract Act (IX of 1S72), s. bert, L. It*, 1 Q. B., ’91, 327, as to 
98. See infra, pp.154 — 157. the propriety of instituting in- 

3 See Rogers, Sons <£■ Co. v. Lam- tcrpleader- proceedings in cases ef 
bert Co., L. R., I Q. B., '91, 325. bailment. 

per Lord Esher, M. It. * Contract Act(lX of 1872), s.U»7. 
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up the goods under an indemnity to the person claiming 
them. 

It follows that where a bailor has so conducted himself as 
to expose the bailee to an action at the suit of some third 
person, as by mortgaging the chattel bailed, he cannot 
claim the chattel from the bailee, where the mortgagee 
asserts his title and the bailee relies on the mortgagee’s 
title. The principle here is the same as that laid down in 
section 53 of the Contract Act. 1 

tho^lwin ° f The law as to the whole subject is elaborately discussed 
[1805]° Boml * n the judgment of Blackburn, J., in Biddle v. Bond 2 * 
referring to the previous cases. The rule as to the jus tertii 
is further explained by the Court of Appeal in the recent 
case of Rogers , Sons $ Co, v. Lambert.*' 

The facts in the earlier case were exceedingly simple. 
The plaintiff took in execution goods belonging to one 
Bobbins for rent alleged to be due, and delivered them 
to the defendant, an auctioneer, to sell. Bobbins having 
given the defendant notice, as the sale was commencing, 
that the relation of landlord and tenant did not exist 
between him and the plaintiff, and that no rent was in 
arrear, the defendant having no time to make enquiries 
proceeded to sell the goods. The bailor brought an action 
for the price of the goods alleging that he had delivered 
them to the defendant to sell on his account as his agent. 
The Court (Willes, J.j inferred from the facts that Bond 
' withheld the proceeds of the goods from the plaintiff and 
defended the action relying on the right and by the author- 
ity of Robbins and not hostilely to him. The question of 
law was argued upon a rule before the Court of Queen’s 
Bench. 4 ' when the defence was held to be a good one. It 


1 See The European & Australian 

Royal Mail Co. v. The Royal Mail 
Steam Packet Co., 30 L# J., C. I*., 
247 [1861] ; Sheridan v. The New 

Quay Co >, 4 (LB., N.S., 018 (S.O.) ; 
28 L. J., V. l\, 58 [1858]. 

a 0 B. & S., 225 [1805]. 


3 h. R., 1 Q. B. ’91, 818 [1890]. 

4 Cockbnrn, O. J., Blackburn 
Mellor, J.J : “ We do not question 
the general rule,” said Blackburn, 
J., “and we agree with what is said 
by my brother Martin in Chees- 
man v. Exalt, C Exch., 841 (340), 
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is pointed out by Blackburn, J., who delivered the judg- 
ment of the Court, that the true ground upon which a bailee 


[1856], that ‘ there are numerous 
cases in connection with wharfs and 
docks, in which, if the party entrust- 
ed with the possession of property 
were not estopped from denying the 
title of the person from whom he 
received it, it would be difficult to 
transact commercial business,’ But 
the bailee has no better title than 
the bailor, and consequently, if 
a person entitled as against the 
bailor claims it, the bailee has no 
defence against him ; Wilson v. 
Anderton , 1 B. A Ad., 450 [1830]. 
Such was the position of the de- 
fendant in the present case. If 
Bobbins had chosen to sue him in 
trover, or, waiving the tort, had 
sued him for money had and re- 
ceived, the defendant would have 
had no defence. He was, therefore, 
compelled to yield to Bobbins’ 
claim, and it would certainly be a 
hardship on him, if, without any 
fault of his own, the law has left 
him without 'any defence against 
the plaintiff for so yielding. We 
do not, however, think that such is 
the law. Several cases were cited 
on the argument at the bar and 
more might have been cited, such 
as Slonard v. J) unkin, 2 Oa.mp., 
311 [1810] ; Gosling v, Jiirnie , 7 
Bing., 330 [1831] ; Hawes v. Watson, 
2 B. & O., 540 [1824], in which a 
bailee, who, by attorning to a pur- 
chaser of goods in effect represent- 
ed to him that the property has 
passed to him (although such was 
not the fact), and thereby induced 
him to alter his position and pay 
the price to his vendor, has been 
held estopped from denying the 
property of the person to whom 
he lias thus attorned by setting up 
a title in a third person inconsist- 
ent with the representation on 


which ho induced the plaintiff to 
act. We in no way^ question that 
those cases were rightly decided. 
But in all them the estoppel 
proceeded on the representation, 
which was analogous to a war- 
ranty of title for good considera- 
tion to the purchaser. Now, in the 
ordinary class of bailments, such 
as the present, the representation 
is by the bailor to the bailee that 
he may safely accept the bailment ; 
and, so far as any weight is to Ife 
given to the reprosen tat ion ,it makes 
against the estoppel. This is point- 
ed out by Parke, B., in Ghees man v. 
Exalt, G Exeh. 341, 314, [1851], in 
the case of a pledge, and is ind icated 
as one of the grounds on which the 
judgment of the Common Picas 
proceeded in Sheridan v. The New 
Quay Co., 4 O. B. ; N. S., 618 [1858], 
which was the ease of a carrier. 
The position of an ordinary bailee, 
where there has been no special con 
tract or representation on his part, 
is very analogous to that of a ten- 
ant who, having accepted the pos- 
session of land from another, is es- 
topped from deny inghis landlord ’s 
title, but whose estoppel ceases 
whejy he is evicted by title para- 
mount. This was decided as early 
as the 44 Eliz., in Shelbury v. « 
Scotsford , Yelv., 22. In Wilson 
v. Anderton, Tattled ale, J., ..... 
states the law to the same effect. 
And accordingly in Hardman v. 
WiUcoek , [see 9 Bing., 382, n. (a) 
(1832),] in Ghees man v. Exalt. , and 
in Sheridan v. The New Quay Go., a 
bailee was permitted under circum - 
stances similar to the present to 
set up tile jus terlii. It is true 
that in the two first of these eases 
the plain tin's had obtained "the 
goods by a fraud upon the person 
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is allowed to set up the title of a third person as against 
the bailor is that the estoppel ceases when the bailment, 
upon which it is founded, determines by what is equivalent 
to an eviction by title paramount ; but the jus tertii must 
be actually asserted against the bailee, who can only set up 
the title of another if he defends upon the right and title 
and by the authority of the third party. 

Rogers, Sons & Biddle v. Bond 1 was followed by the Court of Appeal 2 
[1890]/ in Rogers, Sons Sf Co. v. Lambert, z which was an action for 
wrongful detention of copper, purchased by the plaintiffs 
from the defendants, and for damages. The plaintiffs paid 

whoso title was set up, whilst in sover.’ Nor is it enough that an 

the present case there is nothing adverse claim is made upon him 

in the evidence to shew that plain* so that lie may be entitled to 

tiff though a wrong-doer, did not relief under an interpleader. We 

honestly believe that he had a assent to what is said by Pollock, 

right to distrain. But we do not 0. B., in Thorne v. Tdhury , 3 H. 

think that this circumstance alters & N., 534, (537) [1.858], that a bailee 

the law on the subject. The posi- can set up the title ‘ if he defends 

tion of the bailee is precisely the upon the right and by the author- 

same, whether his bailor was ity of’ that person. Thus restricted, 

honestly mistaken as to the rights we think the doctrine is supported 

of the third person or fraudulently both by principle and authority, 

acting in derogation of them. We and will not be found in practice 

think that the true ground on to produce any inconvenient con- 

which a bailee may set up the jus sequences.” 

tertii is that indicated in Shelbury 1 (i B. k S., 225 [1805]. 

v. Seat* ford, viz., that the estop- 9 Lord Esher, M. R., Bindley 

pel ceases when the bailment on and Lopes, L. J. J. 
which it is founded is deteririned L. R., 1 Q. B., '91, 318 [1890]. 

by what is equivalent to an evic* The case also came before Denman 

tion by title paramount. It is not and Wills, J. J., upon appeal from 

enough that the bailee has be- an order allowing interrogatories 

come a ware of the title of a third as to whether the plaintiffs had 

person. We agree in what is said not, since the date the bailment, 

in flefleley v. Heed, 4 Q. I?., 511, sold the copper and received the 

517 [1843], that ‘ to allow a depo- price for the same, and had not 

sitary of goods or money, who endorsed and handed delivery 

has acknowledged the title of one orders to their vendees. The in- 

person, to set up the title of an- terrogatories were disallow ed upon 

other who makes no clajm, or has the ground that Lambert & Co. 

abandoned all claim, would enable could not set up against their bail- 

the depositary to keep for hfmself ors a title under which they did 

f hst to which he does not pretend not profess to defend the action, 

to have any title in himself what- L. R„ 24 Q. B. D., 573. 
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for, and left the copper in the possession of the defendants 
as warehousemen subject to warehousing charges, and the 
defendants gave to the plaintiffs delivery orders directing 
delivery to the order of the plaintiffs, and entered the 
plaintiffs’ name in their warehouse books as owners of the 
copper. After the bailment of the copjler, the plaintiffs 
sold to a firm of Morrison, Ivekewich & Co., and endorsed 
the delivery orders to them, but subsequently, before action, 
revoked the delivery orders, and gave notice to the defend- 
ants not to deliver the copper to any one hut themselves. 

The defendants, who sought to hold the copper against 
Morrison, Ivekewich & Co. to meet a. heavy claim whieji 
they had against them, defended the action in their own 
interest, and without reference to the right or authority of 
Morrison, Ivekewich & Co. Day, J., held that the plaintiffs 
had ceased to have any interest in the copper, and gave 
judgment for the defendants. This decision was reversed 
by the Court of Appeal upon the ground that the defend- 
ants as bailees could not avail themselves of the title of Tho Jus tortii, 
Morrison, Ivekewich & Co., except by defending on their 
behalf and by their authority. It was open to the defend- 
ants to institute interpleader-proceedings between the rival 
claimants, or to allege and prove the title of Morrison, 

Ivekewich & Co., but they did not adopt either of these 
courses. 

The principle of election is, however, applicable where a Estoppel by 
bailee, knowing of the adverse claim of a third person, 
elects to support his bailor, or conversely elects to support 
an adverse title against his bailor. In such a case, it is 
conceived, he will be estopped from denying the title he 
has elected to support. In Ex-parte Dames , In re Sadler 1 Ex-park* Da- 
the former case occurred. An auctioneer held possession sadkr'iissi]. 
of goods on behalf of a trustee in bankruptcy, and by his 
directions advertised the goods for sale, sold them for the 
trustee, and received the sale proceeds. The holder of a 
registered bill of sale, on whose behalf the auctioneer had 


L. II., 19 Cli. IX, 8011881], 
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previously taken possession of the goods, gave him notice 
not to part with the sale proceeds. The trustee applied to 
the Court for an order* for payment of the money to him? 
and the bill of sale holder commenced an action against 
the auctioneer for the sale proceeds. The money having 
been paid into Chart, the auctioneer to protect himself set 
up the title of the bill of sale holder. The Court of Appeal 
held that the auctioneer, with full knowledge of an adverse 
claim, had deliberately elected to sell the goods for the 
trustee, and could not therefore set up the jus tertii? 

The question, whether an estoppel can arise against a 
common carrier or a Railway Company in respect of the 
criminal acts of its agents or servants or persons effecting 
a fraud while purporting to act as such, is one of some 
difficulty. In Machu v. 'The London, and South Western 
Railway Cod 1 a delivery ticket was issued by the Company 
containing the name of one Johnson, who was described as 
a porter, and signed by Chaplin and Horne, sub-contractors 
with the Company. Johnson stole the goods while under 
the charge of the sub-contractors. The Court of Ex- 
chequer held that Johnson was a servant in the employ of 
the Company within the meaning of the Carriers Act, 11 


1 Lush, L. : “ The 1)111 of 

sale holder was not before the 
Court, at all . . . It is not necessary 
now to say whether his elaiin“is a 
valid one ; the only question is 
•whether the money ought, to be 
paid out to the trustee, and I have 
no doubt that it ought. The in- 
tended sale under the instructions 
of the bill of sale holder was stop- 
ped by the Court ; the trustee 
asserted his claim, and the auc- 
tioneer, with full knowledge of the 
other claim, elected to take the 
part of the trustee. He knew 
what the title of the bill of sale 
holder was, and he knew wh;It the 
title of the trustee was. In sub- 
stance what passed' between him 


arid the trustee wns this. ‘ If you 
will authorise me to sell the goods 
on your behalf, I will undertake to 
hand over the proceeds of the sale, 
less my commission, to you.’ I am 
of opinion that when a person in 
such a position, knowing of two 
adverse claims to the goods, elects 
to take the part of one of the 
claimants and to sell the goods as 
his, he is estopped from afterwards 
denying that, claimant’s title. If 
he had not taken this course he 
would have been entitled to shew 
that there was a better title in the 
bill of sale holder; there might have 
been what is called an eviction of 
the trustee by title paramount..” 

9 2 Ex., 415 [184 S], 
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Goo. 4 and 1 Will. 4 c. 68. But Bolfc and Platt, B. 13., 
appeared to think that the ticket was only matter of evi- 
dence and did not work an estoppel.. Pollock, C. B., how- 
ever, suggested that the inference from the document was 
that Johnson was a servant of the Company. In Way v. Where fraud 
Great Eastern Railway Co., 1 the theft w*as effected by a thir^party 
person, not in the employment of the Company, who repre- no os " 
sented himself to be one of the carmen of their contractor, 
and obtained from their deli very clerk a pass which enabled 
him to drive the van containing the pictures out of the 
yard and so steal the pictures. It was argued, upon the 
authority of the opinion of Pollock, 0. B., in the formey 
case, that the defendants had trusted the thief as their ser- 
vant and were estopped from so denying ; but the Court 
held that it was impossible, upon any fair construction of 
the Act, to hold them liable. Blackburn, J., said : “ It is 
impossible to say that the defendants have -so acted as to 
represent that the thief was their servant. This is a highly 
artificial attempt to make out a constructive liability on the 
part of the Bail way Company, 55 and Quain, J., added: “You 
cannot turn a person who, by false representation that he 
is a servant of the defendants’ agent, has got from them 
possession of goods, into the defendants 5 servant for* the 
purpose of the Carriers 5 Act.” 

The liabil ity in such cases (if there is a liability) would Unless there r» 
appear to rest upon the ground of f agency, but in the case tiu^parfc of ° u 
of a fraud perpetrated independently by a third person, it 
is difficult to see how any question of estoppel can arise* 
unless the fraud is the proximate result of negligence on 
the part of the servants of the Bail way Company or carrier. 

The question, if it arises in India, will he complicated by 
the consideration of the different liabilities of common 
carriers and railways under the law applicable to them 
respectively. 2 * 

• 

1 L. K„ 1 Q. T>., 092 [1876]. C.ilc.: 020 [1S91], and questions 

3 See The Irrawaddy Flotilla there discussed and pronounced 

Co. v. Bay wand as, I. L. 11., IS upon. 
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CHAPTER YL 

Vendor and Purchaser. 

Unpaid vendor’s lien defeated by estoppel — {a) Sub-sale by agent. Contract 
Act, s. 1 08— General principle as to persons in possession of property or 
indicia of property— Ganges Mannfactunny Co, v. 8ourvjmv.il [1880]— 
Principle analogous to that applied in dealings by ostensible owners of 
immoveable property — Construction placed upon s. 1 08 — History of the 
section — LeGeyt v. Harvey [1884] — The English Factors’ Act of 1877 — Its 
operation illustrated by Johnson v. Credit Lyonnais Co, [1877] — Limits of 
the estoppel— (h) Estoppel by election against vendor — Representation as 
to credit — Doctrine of oloetion considered — The doctrine is one appli- 
cation of the rule of estoppel by conduct-- Position of the other party is 
chiefly to be considered — Thomson v. Caren.port [18211] -ffeald v. lien- 
worthy [ 1 8 r>5\— Armstrong v. Stokes [1872], distinction drawn in— Doubted 
in Irvine v. Watson [1880] — lleald v. Kenmn thy attirmod — Estoppel must 
be made out clearly. 

Certain applications of the doctrine of Estoppel, which 
arise out of the relation between vendor and purchaser , 1 
require to be considered separately, in connection with some 
provisions of the Contract Act . 2 * * * * 

It has been seen that a vendor who has recognised the 
title of a subsequent purchaser by leading the latter to 
suppose thatr lie has assented to the sub-sale cannot enforce 
his lien . 8 This frequently happens when the vendor has 
parted with the documents of title, which are the indicia of 
property, to his purchaser, or has let him into possession, 
before payment has been made. If the latter then proceeds 
to sell to a third party, who purchases in good faith, believ- 
ing that the person in possession of the goods or documents 
has a perfect right to sell, a sale by such person may bind 
the true owner. 


1 For other estoppels connected 

with vendors and purchasers, see 

pp. 69, 72—75, supra. Chapter X, 

3, 6 (a), infra. 

* Act IX of 1872, ss. 98, 108, 234. 

# “ A seller, in possession of 


goods sold, may retain them for 
the price against any subsequent 
purchaser, unless the seller has 
recognised the title of the subse- 
quent buy erf Contract Act (IX of 
1872,) s. 98. See pp. 145—147, supra. 
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Section 108 1 of the Contract Act has been stated to have (eiYContmct 
been intended to embody the Factors’ Act (5 & 6 Viet., Sub-saichy 
c. 39) to meet the case of an agent entrusted with goods, 2 and A ^ ent * 
to have particular relation to the cases of persons allowed T , 

1 1 . Persons m pos- 

by owners to have the indicia of property, or possession, session of pro- 
under such circumstances as may naturally induce others indicia of pro 
to regard them as owners, where some degree of negli- pu l># 
genee or defect of precaution is to be imputed to the true 


owners. 


In the Ganges Manufacturing Co. v. Sourujmull 


Wilson, J., enunciated the general principle in very clear 
terms in the lower Court : — * 

“ Where the purchaser of goods transfers his interest to«Goncmi prim 
another, and gives that other a delivery order or other 
document purporting to entitle him to present possession, <lo ~ 

1 1 # # ■ 1 1 7 eminent whore 

and where the original vendor assents to the transaction by a third party 

acknowledging the title of the transferee, the original tion! h ^ l °* 1 
vendor cannot afterwards either .deny the property of the 
transferee, or set up a lien for unpaid price against his 
right of possession ; at any rate, if the transferee has acted 
upon the faith of such acknowledgment. Section 98 of the 
Contract Act states this doctrine plainly, but it only men- 
tions in express terms the case of a sub-purchaser, and 
there may be some doubt whether it includes the cas<? of 


1 “No seller can give to the buyer 
of goods a better title to those 

goods than he has himself, except 
in the following cases '.—Exception 
1. — When any person is, by the 
consent of the owner, in posses- 
sion of any goods, or of any 
bili-of-lading, dock-warrant, ware- 
house-keepers’ certificate, wharfin- 
ger’s certificate, or warrant or 
order for delivery, or other docu- 
ment showing title to goods, he 
may transfer the ownership of the 
goods, of which he is in possession, 
or to which such documents relate, 
to any other person, and give such 
person a good title thereto, not- 
withstanding any instructions of 


the owner to the contrary : Pro- 
vided that the buyer acts in good 
faith,* and under circumstances 
which are not such as to raise a 
reasonable presumption that the 
person in possession of the goods 
or documents has no right to sell 
the goods.” Contract Act (IX of 
187*2), s. 108. Sec Dyer v. Pearson , 
3B. k C., 38, (42) [1824]; Boy son v. 
Coles , 6 M. k S., 24 [1817]. 

* Per Garth, 0. J., in Biddomoye 
Dabee v. Sittaram, I. L. B., 4 Calc., 
497 (499) [1JJ78]. 

8 Per West, ,1., in Shankar Mur - 
lidhar* v. Mohan Lai Jaduram , 
I. L. R., n Bora., 707 [1887]. 

4 I.L.K., 5 Calc., 669 (671) [1880]. 
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a mortgagee : if it does, there is, I think, no doubt of the 
plain tiffs right to recover. If it does not, then the case 
is governed by the previous law, and the cases of Hawes 
v. Watson? Pearson v. Dawson , 1 2 Woodley v. Coventry , s 
and Knights v. Wiffenf are, I think, clear authorities for 
the law as I have stated it.” 

parting 0 wiih° The rule is clear where the title of the sub-purchaser 
of titTe ^ as been assented to by the original owner, or where the 


work an es- 
toppel ? 


Ganges Manu- 
facturing Co. 
v. SoiirujnmU 
[ 1880 ]. 


former has been induced to act upon a reasonable inference 
drawn from the conduct of the latter. But the rule is not 
equally clear where the possession of the sub-vendor is of 
a qualified or restricted character, and there has been no 
direct act on the part of the original owner, or where the 
original owner lias been the victim of the fraud of an 
agent. Probably the operation of the exception to section 
108 is to be confined to mercantile cases. 

In the Ganges Manufacturing Co. v. Soanejmv.il 6 
Messrs. Cohen & Co. contracted with the defendants for 
the purchase of 180,000 gunny bags, cash on delivery, and 
subsequently contracted with the plaintiffs to deliver to 
them 87,500 gunny bags upon receiving an advance of 
Its. 15,000. The defendants made over a delivery order 
in respect of the first contract to Cohen & Co., although 
the goods were not paid for, and the defendants, upon pre- 
sentation of the delivery order, which was duly endorsed 
by Cohen & Co. in favour of the plaintiffs and countersigned 
by the defendants 9 agents , handed over 50,000 bags to the 
plaintiffs. The plaintiffs sold these gunny bags, but the 
defendants refused to deliver the remaining 37,500 bags on 


1 2 B. & C., 540 [1824] ; wharfin- 
gers estopped by acknowledgment 
given to sab-purchasers from avail- 
ing themselves of original seller’s 
right of stoppage in transitu. 

2 lE.&li. & E.,448; 27 L. J., 
,Q. B., 248 [1S5S], original seller 
estopped by acceptance of delivery 
orders given to sub- purchaser. 


•2H.&C., 104. [1868], original 
seller estopped by recognising title 
of sub-purchaser, although the 
specific goods were not appropri- 
ated to the latter. 

4 L. K., 5 Q. B. f 660 [1870], a 
similar case. See supra , p. 145. 

* I. L.|R., 5 Calc., CO!) [1880]. 
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the ground that Cohen & (Jo. had not paid them according 
to the terms of their contract. The plaintiffs sued to re- 
cover the value of these bags. It wasdield that, the defend- 
ants having by their agents consented to the transfer and 
induced the plaintiffs to pay Its. 15,000, it waft not open 
to them to repudiate the transfer which thfcy had been the 
means of confirming. 

“ Certain it is,” said Garth, C. J., “that upon the faith of Estoppel by 
the order which Mr. Lyall signed for the delivery of the 
goods to Ramrutton, the plaintiffs were induced to, and 
did actually, advance Rs. 15,000 to Messrs. Cohen on that 
same day ; and the larger portion of the goods was, in fact, 
delivered to the plaintiffs under that order without their 
being required to pay for them. The case, therefore, 
appears to us to come clearly within the principle of the 
authorities which were acted upon by the learned Judge, 1 
and especially the cases of Knights v. Wiffen 2 and Woodley 
v. Coventry . 3 In the latter case, as in this, no actual 
appropriation of the goods had been made to the original 
purchaser ; and the point was taken, as it has been here, 
that as there had been no severance of the particular 
goods, no property in them had passed to the vendees ; 
but the Court considered that as the delivery orders tad 
been assented to by the defendants, the latter were estopped 
from denying that they held the goods, answering to the 
description in those orders, at the disposal of the person to 
whom the orders were given.” 1 ' 

The principle in such cases is the same as that already Principle aim- 
noticed in previous chapters as applicable to a purchaser < i^to 
or owner of immoveable property who allows another to m y. M [) y 0Hten : 
hold possession, and to appear as the real owner to the immoveable 
rest of the world. Thus, ill Mohesh Chunder Chatter jee v. pi( pctty * 


1 Wilson, J., in the Court below. 
See supra , p. 155. 

2 L. 11., 5 Q. B., 060 [1870]. 

8 2 H. & O., 104 [1805]. 


4 See tlits case further for re- 
mark* upon the scope of Chapter 
VIII of the Evidence Act (I*of 
1872) and the nature of Estoppels. 
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Issur Chitnder Chatterjee 1 the facts were that one Madhub 
Chunder in 1853 had purchased the right, title and interest 
of one Tara Churn at a sheriffs sale, and shortly afterwards 
sold the subject of his purchase to Nemoy Churn, the plain- 
tiffs vendor. It appeared that Nemoy Churn for eleven 
years, during which he was entitled to immediate posses- 
sion of the house, took no steps towards asserting his right, 
and even concealed the fact from Tara Churn, who was 
his near friend and neighbour. Tara Churn was mean- 
while left in possession with all the indicia of ownership 
and, apart from the fact that there had been a sheriffs sale, 
he was not aware that either Madhub Chunder or Nemoy 
'Churn possessed any legal rights in his house, and might 
have been justified in concluding that the sales had been 
abandoned. Eventually Tara Churn sold the premises to 
one Koylas Chunder, who conveyed it to the defendant’s 
wife without notice of the rights of the plaintiffs prede- 
cessors in title. 

“ I am of opinion,” said Phear, J., “ that this state of 
facts brings the case within the rule developed in Boysonv . 
Coles? Dyer v. Pearson? Pickard v. Sears ? Freeman v. 
Cooke? and approved of by the Queen’s Bench in Howard v. 
Hudson? and still later by the Exchequer Chamber in 
Swan v. North British Australasian Co J I think that if 


i 1 1 ml. Jur., N. S. t 206 [1800]. 
See Transfer of .Property Act (IV 
of 1S82), a. 41. 1 

• 0 M. & S., 23 [1817]. Where a 
pawnee was held to have acquired 
no better title than his pawnor not 
having been misled by any docu- 
ments with which his pawnor was 
armed by the proprietor of the 
goods. “ It is laid down as a gene- 
ral rule,” said Bayley, J., “ that a 
pawnee cannot have a better title 
than the pawnor ; and so it is of 
vendor and vendee, except in the 
case of a sale in market overt. But 
this rule will certainly not apply 
whore the owner of goods has lent 


himself to accredit the title of 
another person by placing in his 
power the symbols of property 
which have enabled him to hold 
himself out as the purchaser of the 
goods p. 24. 

8 3 B & C., 42 [1824]. Where 
a new trial was directed on the 
ground that it ought at least to 
have been left for the jury to say 
whether an owner of goods had 
by his conduct permitted his agent 
to hold himself out as the owner. 

4 6 A & E., 409 [1837 J. 

4 6 Ex., 654 [1848]. 

6 1 E. & B., 1 [1853], 

7 10 Jur., N. S,, 102 [1804]. 
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either Madhiib or Nemoy ever intended to make good the 
rights over Tara Churn’s premises which they had respec- 
tively bought, they were bound at least to give him such 
notice of their rights as would prevent him from innocent- 
ly selling to purchasers for valuable consideration. Not 
only did they not do this, but they wilfully and designedly 
kept him in ignorance of those rights, and left him in full 
possession of the property with all the symbols of owner- 
ship, knowing that there was nothing to prevent him from 
selling any day. Possibly Nemoy Churn relied upon the 
irresistible strength of his own title whenever it might suit 
him to assert it, but this does not relieve him from the ad- 
verse consequences of his conduct which results, I think, 
in his being concluded from claiming this property from 
Tara Churn’s purchasers; and as I consider that the plain- 
tiff does not escape from any of the equities which exist 
between Nemoy Churn and the defendants,, I hold that he 
also is bound by the estoppel, although it does not spring 
from his own personal conduct.” 

To return to the case of moveable property — it has ^instruction 

. placed upon 

been stated that a practical limitation must be applied to s. ios. 
the terms of the exception to section 108, so as to restrict 
its operation to cases where the possession of the sub-vgidor 
is of an unqualified and unrestricted character. 

In Greenwood v. Hohnwtte * Couch, C. J., describes the Possession af 

77 _ factor or a^ent, 

possession contemplated by the exception as the kind of Greenwood v, 
possession which a factor or agent has ; where the owner [ 1 ^ 73 ]^^ 
of goods, although lie has parted with the possession, may- 
give instructions to the person in possession what to do 
with the goods. “ He may give instructions to sell for 
not less than a particular price, or not before a particular 
time. It is such possession as an owner has, and in such 
a case, it seems to have been intended that the person sell- 
ing contrary to his instructions should give a title to the 
buyer, if the buyer acted in good faith. We think that 


1 12 15. L. R., 42 [1873]. 
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the exception does not apply where there is only a quali- 
fied possession, such as a hirer of goods has, or where the 
possession is for a specific purpose. In such a case the 
owner has no right to give instructions.” 1 So where a 
piano was let on hire upon the arrangement that if duly 
paid for and kept three years, it was to become the pro- 
perty of the hirer, it was held that the hirer could not by 
sale transfer the ownership in the piano to another, 2 And 
in a case under section 178 of the Contract Act 3 where a 
servant entrusted with the custody of articles of jewellery 
pawned some of them during the absence of his mistress, 
it was held that he had only the bare custody of them, and 
had no authority to deal with them in any way whatever. 4 
So in Shankar MurUdhar v. Mohanlal Jaduram? where S 
left with 0 a buffalo and a calf to be taken care of during 
his absence from home, and 0 sold the animals to M, it 
was held that S was at the time of sale in constructive pos- 
session of the animals, and ( < could not transfer to M an 
ownership which he did not possess. 

LeGeyt v. liar- In LeGeyt v. Harvey? the operation of the sub-section 

ilistory 'if the was further considered. “ It is clear upon the English author- 
section. ities,” observed Sargent, 0. J., “that a delivery order is 
regarded as a mere token of authority to deliver ; and that 
before the wharfinger has attorned, it does not, indepen- 
dently of statute or custom, enable a purchaser to confer a 
title upon a vendee or sub-vendee free from the? vendor's 


1 Jb. t 46. 

3 ih. 

8 “A person who is in possession 
of any goods, or of any bill-of- 
lading, (lock- warrant, warehouse- 
keeper’s certificate, wharfingers 
certificate, or warrant, or order 
for delivery or any other document 
of title to goods, may make a 
valid pledge of such goods or docu- 
ments : Provided that the pawneo 
acts in good faith, and under 
circumstances which are not such 
as to raise a reasonable presump- 


tion that the pawnor is acting 
improperly : Provided also that 
such goods or documents have not 
been obtained from their lawful 
owner, or from any person in law- 
ful custody of them, by means of 
an offence or fraud.” Contract 
Act (IX of 1872), s. 178. 

4 Biddomoye Dabm v. Silfaram , 
I. h. K., 4 Cal., 497 [1878]. 

A I. L. R., 11 Bom., 704 [1887]. 

6 1. L. R., 8 Bom., 501 (508) 
[1884]. 
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lien for the price. The English Factors’ Acts (4 Geo. IV, 
e. 83 ; G Geo. I V., c. 94 ; and 5 and 6 Vic-t., c. 39), which 
were extended to this country by Acts* of the Indian Lcgis- 
• lature (Act XIII of 1840 and Act XX of .1844), created 
statutory exceptions to that rule in the case of 4 agents 
entrusted with 5 certain mercantile documents, including 
a delivery order. The Indian Acts XIII of 1840 and XX 
of 1844 were repealed by the Indian Contract Act. It is 
plain that that Act gives no larger effect, except by section 
108, to a delivery order, than it had by English Common 
Law. Section 90, Illustration (c), read with sections 95 
and 98, shows that the giving a delivery order by a vendor , 
to a vendee does not, of itself, give the vendee such a 
possession of the goods as to defeat the vendor’s lien. 

“ The language of this proviso is, doubtless, very gene- Does the sub . 
ral, and the omission of the expressions 4 agent ’ and 1 on- tu the cusos^ 
trusted with ’ used in the repealed Factors’ Acts doubtless contemplated 

1 * by t no 1' actors’ 

gives the section a larger scope than those Acts possessed as Act of 1877 ? 
construed by the Courts in England. We think, however, 
that it would be straining the expression 4 by the consent 
of the owner’ beyond its plain meaning if it were held 
applicable to eases where the possession is entirely beyond 
the control of the owner of the goods. Such would appear 
to he the view taken of t he section by the Calcutta High 
Court in Greenwood v. IJohpiette . 

44 Since the Indian Contract Act* became law in 1872, The Factors' 
the English Factors’ Act of 1877 (40 & 41 Viet, c. 39) Aa ° fl8 '?* 
has been passed which extends the operation of the earlier 
Factors’ Acts to the case of a purchaser in possession of 
documents of title of goods, and would, doubtless, have 
deprived the defendants of their lien after parting with 
the delivery order. 

44 If the above construction of section 108 of the Con- 
tract Act be thought inconvenient to the interests of com- 
merce, the remedy is to be found in the extension by the 
Legislature of the English Act of 1577 to this country, as 
was done in the case of the earlier English Factors’ Acts/’ 

e, le 11 



40 k 41 Viet., 
c. 3y, 


Its operation 
illustrated by 
Johnson v. 
Credit, Lyon- 
nais Co. [1877]. 
Case of fraud- 
ulent sale or 
pledge by an 
a^ent. 


1&2 THE FACTORS 9 ACT OF 1877. [PAKT I. 

The provisions of the English Statute of 1877 may be 
summarized as follows : — 

(a) The secret revocation of entrustment or agency does 
not affect the rights of a bond, fide purchaser or lender who 
has acted upon the faith or security of goods or documents 
entrusted to an agent. 

(b) Vendors permitted to retain possession of docu- 
ments of title are in the position of agents of the vendee 
and may sell or pledge, provided the purchaser or pledgee 
has not had notice. 

(a) The same rule applies to vendees permitted hy vendors 
to retain possession of the documents of title. 

(d) Documents of title endorsed to any person as vendee 
or owner may be transferred by such person in favour 
of a bond fide purchaser so as to defeat the lien of the 
original vendor. 

Hut the operation of the Statute by its preamble is limited 
to the usual and ordinary course of mercantile business. 

The case of Johnson v. Credit Lyonnais Co. 1 illustrates 
the class of cases which the Factors’ Act of 1877 was 
intended to meet. One 11, a broker in the tobacco trade 
who also dealt in tobacco as an importing merchant, sold 
to the plaintiff fifty hogsheads of that article lying in bond 
in his name in the dock. The plaintiff paid for the to- 
bacco, but in order to avoid the immediate payment of the 
duty, he left it; in bond in the name of 11, and left the dock 
warrants in his hands, taking no step to have any change 
made in the books of the dock company as to the owner- 
ship of the goods. H, being thus the ostensible owner of 
ihe tobacco, fraudulently pledged a portion of it to the de- 
fendants, and obtained advances, the defendants acting in 
per fee goodt. faith under the belief, induced by the fact of 
H being in possession of the goods and of the documents 
of title— that II was the real owner. The defendants re- 
reived tin? dock warrants from II, and surrendered them 

1 L. 11., 2 C. P. IX, 224 ; L. R., 3 C. P. B., 32 [1877]. 
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to the dock company in exchange for fresh warrants. These 
transactions were unknown to the plaintiff who, in a suit 
to recover the value of the goods, Was held entitled to suc- 
ceed on the ground that IT was not entrusted by the plaintiff 
as his factor or agent with the documents of title within (i 
Geo. IV, c. 94, s. 2. The Act 40 and 41 Viet,, e. 39, was 
subsequently passed with the view of applying to innocent 
parties purchasing or making advances the protection given 
by the Factors’ Acts to persons acquiring title from agents. 

Oockburn, 0. J,, in the Court of Appeal 1 * * 4 * referred to 
the general proposition that the mere; possession of pro- 
perty without authority to deal with it otherwise than for 
the purpose of safe custody, will not, if the person in posses- 
sion takes upon himself to sell or pledge to a third party, 
divest the owner of his rights as against the third party 
however innocent the latter may have been, and then pro- 
ceeded to examine the authorities, with reference to the 
doctrines of estoppel and negligence, relied on by the de- 
fendants, distinguishing the eases of Pickering v. Bud:? 
Boy son v. Coles ? and Dyer v. Pearson? on the ground that 
in those cases the plaintiffs by their own express acts armed 
the persons in possession with such indicia of property as 
to enable them to appear to all the world as the real owfters, 
and cited the passage in Chitty on Contracts .set out in the 
lbot-note. 6 In conclusion the learned Chief Justice ex- 
pressed himself as follows: — u Sitting here as a Court of 


1 L. It., 3 0. P. I)., 32 [1877]. 

See also Cole v. North- Western 
Bank , L. It., 10 0. 1\, 354 [1875]. 
a 15 East,, 38 [1812]. 

8 0 M. k S., 14 [1817]. 

4 3 P>. & C., 38 [1824]. 

s “It is said that if the real 

owner of goods suffers another to 
have possession thereof, or of 
those documents which are the 
indicia of property therein, there- 
by enabling him to hold himself 
forth to the world as having not 
the possession only but the pro 


perty, a sale by such a person 
without notice will bind the true 
owner . . . But probably this pro- 
position ought to be limited to 
cases where the person who had 
the possession of the goods was 
one who, from the nature of his 
employment , might be taken print l 
facie to have had the right to sell.” 
Chitty on, Contracts, 10th Ed. ,355. 
This passage is approved in FTig 
(jo us t. Burton [26 L. J. (Ex,), 342 
(1857)] by the Court of Exche- 
quer. 


Opinion of tho 
Court. 
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F It ATT D XT L ENT SALE OR PLEDGE BY AGENT. [PART I. 

Appeal I feel myself at liberty to say that these authorities 
fail to satisfy me that, at Common Law, the leaving by a 
vendor goods bought, or the documents of title, in the 
hands of a vendee till it suited, the convenience of the former 
to take possession of them, would, on a fraudulent sale or 
pledge by the party so possessed, divest the owner of his 
property, or estop him from asserting his right to it. If 
this had been so, there would have been, as it seems to me, 
no necessity for giving effect by Statute to the unauthor- 
ized sale of goods by a factor.” The learned Judge was 
further of opinion that the case was carried no further by 
the authority of Pickard v. Sears 1 and Freeman v. Cooke 3 
and subsequent cases, saying that it would be too much to 
apply the doctrine where advantage has been taken of a 
man’s remissness in looking after his own interests to 
invade or encroach upon bis rights, in the absence of 
knowledge on liis part of the thing done, from which his 
assent to it could reasonably be implied. 

The learned Chief Justice while holding that the plain- 
tiff upon the above facts was guilty of negligence or want- 
ing in common prudence, a view which he thought supported 
by the action of the Legislature in enacting the Statute 40 
and- 41 Viet., c. 30, pointed out that negligence, to have the 
effect of estopping a party, must be the neglect of some 
duty cast upon the party guilty of it, 8 and here the plaintiff 
owed no duty to the defendants which the law could recog- 
nise, the case being different to that of* a bank’s customer 
who is bound to use due care in drawing a cheque. 4 ' 

.Bram well, L. J., concurred in the above judgment, and 
Brett, L. J., observed: u Hoffmann was not entrusted by the 
plaintiff with the possession either of the goods or of the 
documents of title as an agent for sale or pledge, or in 
order to carry out any part of a contract of sale or pledge ; 

1 a A. & I<L, 409 [18371. British Australian Co ., by Black- 

» 2 Kx., 054 [1848]. burn, J. [2 H. & 0., 175 (181) ; 32 

8 Per Parke, lb, in Freeman v. L. J. (Ex.), 273 (276)], [1804]. 

Cook a [2 Ex., 054 ; 38 L. J. (Ex.), 4 See Young v. Crota,! Bing., 253 

111], approved in Swan v. North [1827 J. Parti, Chap. V HI, infra* 
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but, if entrusted as an agent at all, only at the utmost as an 
agent to hold the goods in custody, and the documents for 
the purpose of clearing the goods, anU forwarding them to 
the plaintiff or his order on request. Under such a state 
of facts I am of opinion that the cases of Fuentes v. Montis 1 
and Cole v. North - Western Bank 2 are conclusive author- 
ities on the construction of the Factors’ Acts, and that the 
transactions of the defendants are not protected by the 
Factors’ Acts. If the plaintiff was guilty of no negligence, 
and did not give either authority or ostensible authority to 
Hoffmann to pledge the tobacco, the defendants cannot, I 
think, be protected by any principle of law independent of* 
the statutes.” And upon the question of negligence the 
learned Judge thought that the plaintiff had only acted 
according to the prevailing mercantile practice. 3 

The operation of the sub-section is probably to be limited tho 
to the case of persons buying or making advances on goods, ^^0 the ai> 
or documents of title to goods, in the usual and ordinary usual and ord I 

y J nary course oi 

course of mercantile business. 4 Thus limited it may be mercantile 
doubted whether the intention of the Legislature was not 
to apply to this country rules similar to those afterwards 
enacted for England by the Factors’ Act of 1877. But tho 
question is not free from doubt. 6 It would seem, however, 
that if the real owner of goods allows another, who from 
the nature of his employment or in the ordinary course of 
mercantile business, must be taken \o have the right, to sell 
the goods or to deal with the documents of title, the owner 
will be estopped as against a bona fide purchaser. 

h The case of a vendor, who has induced a principal or an ^ irsfo ol })y 
agent to act on the belief that only one of them will be election. HcaM 
held liable, gives rise to an estoppel by election, which is [i W0J 11 iy 


1 L. R., 3 C. P., 208; L. R., 4 4 See tho preamble to 40 and 

0. P., 93 [1877]. 41 Viet. c. 39. 

* lj. R., 9 C. P., 470; L. R., 10 5 See The Great Indian Pnnin- 

C. P., 354 [1874]. sular Hallway Go. v. Hanmandass, 

" I. L. R., 3 0. P. I>. ( at p. 51 I. L. R., 14 liom.. 57 [1889]. 

[1877]. 



166 


REPRESENTATION AS TO CREDIT. 


[part i; 


well expressed in the words of Parke, B., in Ileald v. Ken- 
worthy 1 “ If the conduct of the seller would make it 
unjust for him to call upon the buyer for the money, as for 
example, where the principal is induced by the conduct of 
the seller to pay his agent the money on the faith that the 
agent and seller have come to a settlement on the matter, 
or if any representation to that effect is made by the seller 
either by words or conduct, the seller cannot afterwards 
throw off the mask and sue the principal.” 

The rule is embodied in section 234 of the Contract 
Act, 2 

Ropreaenta- - In certain cases an election will be implied from conduct, 
tion as to ere- ^ plaintiff may have alternative remedies against A (a prin- 
cipal) or B (his agent). He elects to sue A to judgment ; 
he cannot afterwards proceed against B, having abandoned 
his remedy. Again, he may have made no definite inten- 
tional election as to his remedy against either A or B, but 
his conduct may be held to prevent him from asserting one 
or other of his remedies. Such cases are based upon the 
rule of estoppel by conduct having the common feature of 
a belief, induced by one party to a contract in one or other 
of two other parties to the same contract, that credit is being 
giveji to one only of the two, and that the other will not be 
held liable. An election is implied from conduct on the 
part of A inducing either B or C (as the case may be) to 
alter his position. 

Doctrine of The principle of election must first he considered. 
dored° n C< nS1 ^ "here a man has an option to choose one or other of two 
inconsistent things, when once he has made his election it 

1 24 L. J., Ex., 76 ; 10 Ex., 739 agent induces the agent to act 
[1855]. See the remarks of Mar- upon the belief that the principal 
riott, J., in Fremji Trikamdas v, only will be held liable, or induces 
Madhowji Munji , I. L. R., 4 Bom., the principal to act upon the belief 
[1880], at p. 457, and see Thomson that the agent only will be held 
v. Davenport , 2 Sm. L. Ca., 9th liable, ho cannot afterwards hold 
ed., 395. f liable the agent or principal re- 

* IX of 1872. “ When a person spectively.” 
who has made a contract with an 
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is final and cannot he retracted 1 “ Quod semel placuit in 
electionihus , amplius displicere non potest”* A man cannot 
approbate and reprobate at the same time . 8 Where he has 
determined to follow one of two remedies and has commu- 
nicated his decision in such a way as to lead the opposite 
party to believe that he has made his choice, and has done 
?tn unequivocal act to the knowledge of the persons con- 
cerned, that is a conclusive election. 4 ' But he is not bound 
to elect at once, he may wait and think which way he will 
exercise his election, so long as he can do so without injur- 
ing other persons . 6 

There can be no election so long as there is a loatf 
poenit entiae remaining to the party who has to elect. Thus, 
the mere act of making and filing an affidavit in bankrupcty 
where the person so acting was desirous upon consideration 
of withdrawing it before it was placed upon the file, (the act 
being in fact the inadvertent and unintentional act of his 
solicitor,) was held not to amount to an election 6 to proceed 
against an agent, and abandon the remedy against the prin- 
cipal. 'Where proceedings are taken against an agent by 
action at law and judgment is obtained (even without sa- 
tisfaction), that has been held to constitute a conclusive 
election, but no legal proceedings short of judgment Juive 
that effect . 7 

So where a suit against an agent was dismissed on the 
ground that the plaintiff had given credit to the principal, 
there was held to be no election . 8 In the same way the 

3 Scarf v. Jar dine , L. It., 7 Ap. e Curtis v. Williamson, L. It., 10 

Ca., 360 [1881], par Lord Black- Q. 15., 57 [1874]. 

burn ; nee the notes to Dumpor's 7 Priestly v. Ferule, 3 H & CL, 
case iu 1 Hm. L. Ca., 9tli ed., 43, 51. 977 ; 34 L. J., Ex., 17- [1S05J. See 

32 Co. Lit., 140a. the remarks of Straight, J., in Bir 

8 Broom’s Legal Maxims, 5th ed., Jihaddar Sewak Panda v. Sarju 
173, 174, 295; Karr v. Waachope , Prasad , I. L. It., 9 AIL, 681 [1887], 
1, IMigli, I [1819]. and the notes to Thomson v. Dav- 

4 Jones v. Carter , 15 M. & W . , anport , 2 Bin. L. Ca., 9th ed., 

718 [1846]. 395. 

* Clough v. London and North - 8 Human v. Vairaran , I. L. 14., 

Western By, Co L. It., 7 Ex,, 34, 7 Mad., 392 [1SS3], • 

[1871]. 
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THE RULE ENUNCIATED. 


[PART 1. 


The doctrine is 
one application 
of the rule of 
estoppel by 
conduct. 


Position of the 
other party is 
chiefly to he 
considered. 


Thomson r. 

Davenport 

IIS**]. 


insertion of an agent’s name in a contract and the fact that 
payment was demanded of him, the principal being known 
to the sellers at the dime, was held not to amount to an 
election on the part of the sellers to give credit to the agent 
alone . 1 The authorities are discussed in Purmanundass 
Jivamlass v. //. 1 \. Cor mack? 

From one aspect the doctrine of election is an applica- 
tion of the rule of estoppel by conduct, but in this case, as 
heretofore, it will be necessary to look primarily to the 
position of the person (either principal or agent) in whose 
favour the estoppel is sought to be raised. 

In Thomson v. Davenport 3 Lord Tenterden and Bayley, 
J., laid down the rule in somewhat wide terms: “ I take it 
to be a general rule/’ said Lord Tenterden, u that if a person 
sells goods (supposing at the time of the contract that he 
is dealing with a principal), but afterwards discovers that 
file person with whom he is dealing is not the principal in 
the transaction but agent for a third person . . . lie may 
afterwards recover the amount from the real principal ; 
subject however to this qualification, that the state of the 
account between the principal and the agent is not altered, to 
the prejudice of the principal. On the other hand, if at the 
time of the sale the seller knows not only that the person 
who is nominally dealing with him is not principal but 
agent, and also knows who the principal really is, and not- 
withstanding all that knowledge, chooses to make the agent 
his debtor, dealing with him and him alone, then according 
to the case of Addison v. Gandasequfi and Paterson v. 
Gandasequi 5 the seller cannot afterwards, on the failure 
of the agent, turn round and charge the principal, having 
once made his election at the time when he had the power 
of choosing between the one and the other.” And Bayley 
J., said : u Where a purchase is made by an agent, the 
agent does not of necessity make himself personally liable ; 


1 Cah hr v. Dobell, L. It., 60. P., 
4X6 [1X71]. 

9 I. L. R., 6 Bora., 326 [1881]. 


3 0 B. & 0 ., 78 (86) [182Jr 

4 4 Taunt., 374 [1812 1. 

* 15 East. , 62 [1812]. 
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but he may do so. If he does not make himself personally 
liable it does not follow that the principal may not l>o 
liable, also subject to this qualification, that the principal 
shall not be prejudiced by being made personally liable, 
if the justice of the case is that he should not he personally 
liable. If the principal has paid the agent, or if the state 
of the accounts between the agent here and the principal 
would make it unjust that the seller should call on the 
principal, the fact of payment, or such a state of accounts, 
would be an answer to the action brought by the seller 
where he had looked to the responsibility of the agent.” 

In the case now cited the agent represented generally to 
the vendors that he was buying on account of persons resi- 
dent in Scotland. The vendors did not enquire their names, 
but claimed subsequently to make the principal liable, and 
it was held that they were at liberty to do so, as they had 
not, at the time of the contract, the means of* making their 
election. 

In Ileald v. Kenworthy j the plaintiffs sold goods to Kon- 

one Taylor, the defendant’s agent, in his own name, treating " olt]l * 
him as the principal and supposing him to be the buyer. 

The defendant pleaded that he had settled in full with 
Taylor some time after the sale and paid him bond •fide 
more than sufficient to enable him to satisfy t]ie plaintiff’s 
claim, believing at the time that the persons who had sold 
the goods had been paid, and that he was discharged from 
all liability by reason of his having provided his agent 
with funds for the payment of the debt. There was no * 
allegation that the vendors by their words or conduct 
induced the defendant to pay his agent. The Court of 
Exchequer held that the vendor was at liberty to sue the 
principal, upon discovering him, unless his doing so would 
be an unjust act, the plaintiff being, under ordinary circum- 
stances, entitled to recover unless lie had either deceived Estoppel by 
the defendant or induced him to alter A is position. ' 


1 24 L. J. (Ex.), 70 ; 10 Ex. 7.1!) [I8T>5]. 
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In that case Parke, B., laid down generally that “ if a 
person orders an agent to make a purchase for him, he is 
hound to see that the agent pays the debt ; and the giving 
the agent money for that purpose does not amount to pay- 
ment, unless the agent pays it accordingly;” and, after 
referring to the cases cited in the note, 1 concluded: “ I think 
that there is no authority for saying that a payment made 
to the agent precludes the seller from recovering from the 
principal, unless it appears that he has induced the principal 
to believe that a settlement has been made with the agent 
and this opinion was assented to by the rest of the Court. 2 3 

In Armstrong v. Stokes 8 the Court of Queen’s Bench 4 ' 
thought that the rule laid down in lleald v. Kenworthy , 6 
if applied to those who were only discovered to be princi- 
pals after they had fairly paid the price to those whom the 
vendor believed to he principals and to whom alone the 
vendor gave credit, would produce hardship. In that case 
Messrs. Ryder & Co., who bought the goods for the de- 
fendants, were commission agents, acting sometimes for 
themselves and sometimes as agents, and the plaintiffs had 
never enquired whether they had principals or not, there 
having been a long previous course of dealing with them. 
Blackburn, J., in delivering the judgment of the Court said : 
u We find an exception (always more or less extensively 
expressed) in the very cases which lay down the rule ; and 
without deciding anything as to the case of a broker, 
who avowedly acts for a principal (though not necessarily 
named), and confining ourselves to the present case which 
is one in which, to borrow Lord Tentordon’s phrase in 
Thomson v. Davenport , 6 the plaintiff sold the goods to 
Ryder & Co., ‘supposing at the time of the contract he was 


1 Thomson v. Davenport , 9 15. & 

0., 78; Wyatt v. The Marquis 
of Hertford f 3 East., l\7 [1802] ; 
Kymer v. Suwercropp, 1 Camp., 
109 [1807]; Smyth v, Anderson , 7 
C. 15., 21 [1849]. 

3 Pollock, C. 15., & Aldcrson, 15. 


3 L. R„ 7 Q. B., 598 [1S72J. 

4 Blackburn, Mellor and Lush, 
J. J. 

4 24 L J. (Ex.) 76; 10 Ex., 739 
[1855]. 

• 9 B. & C., at p. 80 [1829]. 
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dealing with a principal/ we think such an exception is 
established.” 

A distinction is thus drawn between the case where a 
seller at the time of the sale supposes the agent to be him- 
self a principal and gives credit to him alone, and one in 
which he knows that the person with whom he is dealing 
has a principal behind, though he does not know who that 
principal is. The latter case occurred in Irvine v. Watson , 1 
where Bramwell, L. J., doubted the distinction, observing : 

“ It is to my mind difficult to understand how the mere Dcm t )t(K j \ n 
fact of the vendor knowing or not knowing that the agent Trvino 
has a principal behind can affect the liability of that princi— [ 188 O]. 
pal. I should certainly have thought that his liability would 
depend upon what he himself knew, that is to say, whether 
he knew that the vendor had a claim against him, and 
would look to him for payment in the agent’s default.” 2 

In 1 rvine v. Watson 1 the Court of Appeal 4 * approved 
Ileald v. Kenworthy , and doubted Arrnstrony v. Stokes , 

There the defendants employed Conning, a broker, to buy 
palm oil for them, and the plaintiffs sold oil to Conning, 
being fully aware that he was only an agent buying for 
undisclosed principals. The terms of the sale were cash 
on or before delivery, but the evidence showed that it was 
not the invariable practice in the oil trade to .require pre- 
payment. The plaintiffs delivered the oil to Conning with- 
out insisting on prepayment, knowing that they had a right 
against some one else. The defendants paid Conning who 
failed. In a suit by the plaintiffs to recover the price it 
was held 6 there was nothing to shew that the plaintiffs 
had, by their conduct, induced the defendants to believe that 
they had already been paid by Conning, and that, under 
the circumstances, the plaintiffs’ omission to insist on pre- 
payment did not amount to such conduct. 

• 

1 L. R., 5 Q. B. D., 103 ; S. C., * Bramwell, Baggallay and 

414 [1880], Brett, L. J. J. 

* L. R.,5Q. B. D., atp. 417, 418. » Affirming Bowen, J., L. R., 5 

• L. R., 5 Q. B. I)., 414 (S. C\). Q.B.D., 103. 
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In the ease last cited the learned Judges say that the 
dicta in Thomson v. Davenport , l if construed literally, 
would operate unjustly to vendors, and were not intended 
to have a strictly literal interpretation placed upon them, 
and that IleaLl [ v. Kenworth f more accurately expresses 
the law. They also concur in holding that the decision in 
Armstrong v. Stokes 8 turned upon the peculiar circum- 
stances of the case, and might have to be reconsidered. 

The broad rule that estoppels must be made out clearly 
will, it is conceived, apply with peculiar fitness in cases of 
this kind. Where a party who has dealt with an agent 
has by his conduct led the principal to think that he looked 
to the agent alone for payment and thereby induced the 
principal, after the debt has become due, either to pay the 
agent the amount or allow him to retain it out of the 
principal’s money in his hands, the party so acting cannot 
afterwards resort to the principal ; but the conduct must be 
unequivocal. Thus in Macfarlane v. Giannocopulo 4 where 
the plaintiff effected an insurance of his ship with the 
defendant through a broker and, after loss, received a credit 
note from the broker payable in a month (the broker hav- 
ing at that time sufficient funds of the defendants in his 
haifds), and three months afterwards the broker stopped 
payment, it was held that there was no conduct on the 
part of the plaintiff rendering it unjust for him to call 
upon the defendant for. payment. 

It has recently been held that where there is a choice of 
debtors, election should be made without delay when a lia- 
bility is sought to be created by estoppel, and the remedy 
against the person who ought to pay is likely to be im- 
perilled by delay. In Fell v. Parkin* a creditor who had 
a choice of debtors attended at a meeting of the creditors 


» 9 B. & C., 78 [1829]. 
a 10 Ex., 7.39; 24 L/J., Ex., 76 
[185a]. 

$ L. R. f 7 Q. B., 598 [1872]. See 
Davison v. Donaldson , L. 1L, 9 


Q. E. I)., 623 [1882], referring to 
these cases. 

4 3 II. k N., 860 [1858]. 

* 52 L. J. (Q. B.), 99 [1882], 
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of one of them, handed in liis claim which was allowed, 
took the chair at the meeting, and voted against the accept- 
ance of a composition. “ The conduct of Robert Fell,’ 5 
said Mathew, J., “ at the meeting is as clear and unequivo- 
cal as that which was held to be conclusive in Scarf v. 
Jardme . l 

1 L. K., 7 Aj>. Oas., Mo [ISSiJ. 
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Estoppel 
against princi- 
pals, agents, 
and partners. 


The principle 
to ho applied 
one of agency. 


The estoppels which arise in connection with prin- 
cipal and agent, and partners, may conveniently he den.lt 
with together. Where a man holds out another as having 
authority to aet. lor him in a particular transaction or in a 
particular course of business, he will he estopped, as against 
one who has been innocently induced to negotiate with the 
supposed agent, f rom disputing the authority of such person 
to act for him . 1 

The general principle is well stated by Erie, C. J., in 
Kr parte Swan 2 : — “ The principal whose negligence has 
enabled his agent to cheat a third party acting with ordinary 
caution is universally estopped from denying the authority 


11 Bigelow on Estoppel, 5th ed., 
505. 


* 7 C. B., (N. S.,) 400 (432) 

[1859J. 
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of the agent,” and instances are given : “ A retired partner 
who has given no notice of dissolution to a customer is 
estopped from denying the authority of a continuing 
partner to bind him with that customer. A master, who 
has accredited a servant to a tradesman to order goods in 
his name and has recalled the authority from the servant 
without giving notice to the tradesman, is estopped from 
denying the authority of the servant to bind him with such 
tradesman.” 

This class of cases depends upon the rule of estoppel by 
conduct, and it is necessary to state that the act or omis- 
sion of the principal must be in immediate connection with? 
or the proximate cause of, the dealing with his agent by the 
other party. The large class of cases where instruments in 
blank 1 have been left in the custody of an agent and fraud- 
ulently filled in by him are, as pointed out by Mr. Bigelow , 2 * * * 
not true cases of estoppel, but cases of agency, or pur- 
chaser for value without notice. “ The question,” in such 
cases, observes that learned author, u is simply one of the 
right to dispute, not the agency altogether, but the extent 
of the agency — that is, whether the act done was within 
the admitted agency. There lies the line between agency 
and estoppel. That is not estoppel but agency pure and 
simple ; the agent has only exceeded his instructions. ” 
These cases arc noticed in the next chapter. 

The broad principle which applies both in the case of 
principals and in the case of partners is illustrated by Miles 
v. Furher . 8 There a joint stock company sold their business, 
that of a furniture depository, to one Beeston, and let the 
premises to him, authorising the use of their name. The 
plaintiff, who had before had dealings with the company? 


Limitation of 
the estoppel. 


Instruments 
in blank. 


Illustration. 


1 See Illustration (ft) to section 
237 of the Contract Act (IX of 
1872). 

2 Bigelow on Estoppel, 5th Ed., 

457, mi 

« L. R., 8Q. B., 77 [1873]. The 

doctrine may also be described as 


founded upon an implied warran- 
ty ; see Cherry v. Colonial Bank of 
Australasia, L. R., 3 1\ O., 24 
[1809]. “ The warranty which the 
law implies depends on the posi- 
tion of the parties and the eweet 
of the representation.”-— p. 32. 
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deposited furniture with Beeston, believing that the goods 
were being warehoused with the company, and received a 
receipt in the name *of the company. Beeston failed to 
pay his rent, and the plaintiffs furniture was seized under 
a warrant of distress. It was held that the company, 
having allowed themselves to be held out as the persons 
with whom the goods were deposited, were estopped from 
distraining as landlords. 

The ease of principal and agent has first to be considered, 
and in this connection will be presented the estoppel against 
the principal, who, after holding out one as his agent and 
inducing others to act upon the representation, attempts 
to deny the agency altogether ; and also certain estoppels 
which affect agents. Later on the estoppel against part- 
ners will be examined. 

In Wing v. Harvey} the assignee of a life-policy, which 
was subject to a condition making it void if the assured 
went beyond the limits of Europe without license, paid the 
premium to a local agent, of the assurance society at the 
place where the assurance had been effected, informing the 
agent that the assured was in Canada. The agent stated 
that this would not avoid the policy, and received the pre- 
miums until the assured died. The Lords Justices held 
that the society were precluded from insisting on the for- 
feiture. lvnight Bruce, L. J., observed : “ IIow was the 
plaintiff to know the limits of the agent’s authority ? ” and 
put the following ease : — 

‘"Suppose the agent of a landlord to receive rent, after 
observing that a broach of covenant had been committed, 
could the landlord re-enter ? ” 

A principal who has by his conduct led other persons to 
believe that his agent is clothed with a larger authority 
than that which he actually possesses, where such persons 
have acted in that, belief to their detriment, cannot roly 
upon any secret limitation of his agent’s authority or upon 


1 5 De G. M. & G., m [lSAij. 
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any private understanding he may have with him of which 
the rest of the world must necessarily be ignorant. “ Stran- 
gers,” said Lord Ellenborough, “can only look to the acts 
of the parties and to the external indicia of property, and 
not to the private communications which may pass between a 
principal and his broker, and if a person authorise another 
to assume the apparent right of disposing of property in 
the ordinary course of trade, it must be assumed that the 
apparent authority is the real authority. . . It is clear 

that [the agent] may bind his principal within the limits 
of the authority with which he has been apparently clothed 
by the principal in respect of the subject-matter; and there* 
would be no safety in mercantile transactions if he could 
not.” 1 The principal here does not actually contract, but 
the person who thought he did has the option of holding 
him to the consequences of his representations, so that he 
is precluded from denying that he contracted: 2 

The rule is laid down in section 237 of the Contract. 

Act. 3 

The rule is enunciated in somewhat narrower terms in Active rnisro- 
llamsden v. ihjson . 4 There Lord Cramvortli observed : “If, not.^occ^sary. 
indeed, the principal knows that persons dealing with his 
agent have so dealt in consequence of their believing >hat 
all statements made by him had been warranted by the 
principal, and knowing this, allows the persons so dealing 
to expend money in the belief that the agent had an author- 
ity, which, in fact he had not, it may be thakin such a 
case, a Court of Equity would not allow the principal after- 
wards to set up want of authority in the agent. But this 

* Piekerimj v. Husk, 15 East, 38 third persons on behalf of his 
(43) (1812]. principal, the principal is bound 

3 See Freeman v. Cooke, 2 Ex., by such acts or obligations, if he 
054 (Odd) [184N|, per Parke, i>. See has by his words or conduct in- 
MUes v. Mr I! wraith , L. 11., 8 Ap. duced suoq third persons to be- 
Ca., 120 (133) [1SN3J. iieve that such acts and obliga- 

8 Act IX of 187*2: “When an lions Were within the scope of the 
agent has, without authority, done agent’s authority.” * 

acts or incurred obligations to 4 1 E. & 1. A., 129(158) [ 18(H)]. 

c, u; 12 
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equity, whenever it exists, depends absolutely on the fact 
that the knowledge on which it rests can be brought home 
to the principal.” 1 

It is not, however, necessary that the principal should 
actually know of the state of belief of those who are deal- 
ing with his agent. It is enough if they draw from the 
principal’s acts or omissions such inferences as reasonable 
men would fairly draw. It is not necessary that there should 
be any positive or deliberate misrepresentation on the part 
of the principal. His conduct may amount to wilful negli- 
gence or to an indifference as to the probable consequences. 
Indeed the principal and the person who has dealt with his 
agent may be equally innocent, in which case the familiar 
rule applies that where, by the fraud or negligence of a 
third party, one of two innocent persons must suffer, he who 
entrusted the third party with the means of committing the 
fraud, must be made liable . 2 * It is conceived, however, that 
the principle last stated is subject to the limitation that the 
conduct of the principal must be connected proximately 
with the acts of the agent. 

No distinction is drawn by the Contract Act between 
general authority and special authority, though the distinc- 
tion is enunciated in some of the cases . 8 Where a special 
authority has been given which is exceeded by the agent, 
the principal will not be liable unless he has allowed the 
agent to put forward an ostensible authority larger than 
his actual authority. A general authority is, however, by 
no means an unqualified one, and is merely derived from a 
multitude of instances, while a special authority is confined 
to an individual instance. 4 * * * ' For the purposes of this enquiry 

1 *Seo the remarks of Phear, J., 8 See the remarks of Pollock, 

in Grant v. J ug (fob undo Shaw , C. B., in Bey mil v. Lewis y 15 M. & 

2 Hyde [1803], at p. 31 1, where also W., 527 [1846]. 

the definition in Addison on Con- 

tracts is cited with approval by 4 Per Lord Ellenborough, in 

Norman, C. J., p. 308. ' Whitehead v. Tackett 1 15 East, 400 

* Lickbarrow v. Mason, 2 T. R. (408) [1812]. 

63 (70) [1787], per Adiurst, J. 
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it is material to ask not so much whether the authority is 
general or special as whether an ostensible authority may 
reasonably be inferred from the circumstances of the par- 
ticular case. 

Spink v. Moran } illustrates the rule ip this country. Spink v. 
There the defendants allowed one Carter, a part proprietor Mormi 
of a tea concern in which they held a share, to manage and 
conduct the affairs of the tea estates for many years, money 
to carry on the business being provided by means of bills 
drawn upon Carter in the same manner as if he had been 
the sole owner, the defendants being aware of this fact and 
finding the necessary funds. Carter, without the defend- 
ants’ knowledge, procured advances from the plaintiffs on 
the security of the out-turn of the year 1872, and applied 
the money to his own private uses. The plaintiffs believed 
Carter to be the proprietor of the concern and not merely 
the manager. In a suit to recover a balance due on ac- 
count of their later advances, Couch, C. J., held (Phear, J. 
dissenting) affirming the decision of Macpherson, J., in the 
Lower Court, that the plaintiffs were entitled to recover. 

“ It appears to me,” said Chief Justice, “ that the question ^ , 

1 1 . _ . . 1 . 1 Ostensible 

in the case is whether this transaction was within the scope authority. 

1 21 W. R., 161 [1874]. The In the Appeal Cqurt, Phear, J. 

following cases were cited : —Pic- dissented with hesitation, citing 

Jeering v. Busk [15 East, .38 (1812)], Pickard v. Sears [6 A,, & E., 474 

Trueman v. Loder [11 R. & E., 689 (18374 ] ; Freeman v. Cooke [2 Ex., 

(1840)]; and the question was much 663 (1848) ] ; Swan v. North British 

discussed whether the obtaining Australasian Co . |2 H. & C.,175* 
advances against the ten, produced (1863) ] ; Emm v. Bickndl [6 Ves., 
was a common and ordinary inci- 174(1801)]; West v, Reid [2 Ha., 257 
dent to the business carried on by (1843) ] chiefly on the ground that 
proprietors of tea gardens, and there had been no actual mis re- 
JHckimon v. Valpy [10 R & 0., 128 presentation or concealment of the 
(1829)] was relied on. Macpherson, truth, or negligence amounting to 
J., thought a tea garden was more fraud, on the part of the defend- 
in the nature of a West Indian ants, and that mere simple negii 
Estate [see Chambers v. Davidson , genco and abstaining from enquiry 

L. JR., 1 P. 0., 296 (1866)], or an was not enough. This enninera- 
Australian sheep farm [see Ayers tion of estoppels is, however, im 
v. The South Australian Banking perfect. * 

Co., L. R., 3 P. 0., 548 (1871)]. 
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of the authority which Carter had, or was allowed by his 
partners to appear to have, in managing and conducting the 
affairs and business of the partnership. The agreement, 1 
think, impliedly authorized him to conduct and manage 
the matters and affairs of the estates in his own name, and 
as if he were the owner. It was to he subject to the assent 
and approval of his co-partners ; but the public would have 
no notice of this, and the persons dealing with him would 
not be bound to ascertain whether what he was doing was 
assented to by his partners. There was no provision that 
the business of the cultivation of the tea gardens and dis- 
posal of the produce should be carried on in their names 
or in the name of a firm, so that the public would have 
notice that Carter was not the sole owner. ... I think it is 
most probable that it was the intention of all parties that 
Carter should continue to conduct and manage the affairs 
and business of the tea gardens as if lie had not parted 
with the half share and had continued to be the sole owner. 
. . . It is a question of actual or apparent authority, and 
whether the transaction was one which the owner of a 
tea garden, carrying on the cultivation of it, would in the 
ordinary course of business enter into.” 1 

In Tricked v. Tomlinson 2 the plaintiff informed the 
defendants that he had authorised an agent to see them, 
and, if possible, to come to some amicable arrangement as 
to the price of certain* granite. The agent agreed with 
the defendants on behalf of the plaintiff' that they should 
have the granite for £50. The plaintiff* sought. tx> repu- 
diate 1 the agent’s act on the ground that he had given him 
secret instructions not to take less than £100. Erie, C. J., 
held that the plaintiff, having held out the agent to the 
defendants as a person duly authorised to settle the matter 
in dispute at his discretion, should not be allowed to turn 
round and repudiate that authority. 

lM W. K., at p, 177. Illustration (a) to s. 2M7 of the (Jon- 

1 Ul (J. B. (N. S. f ) (m3 [I8G3]. See tract Act, (IX of 1S7 '!). 
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In Waller v. Drakeford 1 the plaintiff, under the mis- 
taken belief that one B was her husband, constituted him 
her agent to sell goods, and represented him to the defen- 
dant as having authority. It was held that she could not 
dispute the sale. , 

So an agent commissioned by a vendor to find a pur- 
chaser, has authority to describe the property, and to state 
any fact or circumstance which may affect the value, so 
as to bind the vendor ; and if an agent so commissioned, 
makes a false statement as to the description or value 
(though not instructed to do so) which the purchaser is 
led to believe, and upon which he relies, the vendor can- 
not recover in an action for specific performance. So if a 
man employs another to let a house for him ; that author- 
ity empowers the agent to describe the property truly, to 
represent its actual situation and, if he thinks fit, to repre- 
sent its value , 2 and the general rule appears to be that a 
master is answerable for every act of his servant or agent 
within the scope of his ostensible authority committed in 
the course of his employment, although no express com- 
mand or privity of the master he proved . 3 But where an 
auctioneer, without authority and acting entirely upon an 
inference drawn by him from the appearance of the* pre- 
mises, erroneously makes a bond fide representation enhanc- 
ing the value of the premises, and the bidders are put upon 
enquiry by the terms of the conditions of sale, it has been 
held that, although the evidence of what passed at the time > 
of sale is admissible against the vendor, no action will lie 
against him to recover compensation for the innocent mis- 
representation. 4 ' 


1 1 El. k EL, 719 [1853]. 

2 Mullens v. Miller, L. R., 22 Oh. 
I)., 191 [188*2], par Bacon, V. C. 

3 Maclean v. Commercial Bank 

of yew Brunswick , L. R., 5 L\ O., 
391 [ 1871 1 ; Bar wick v. English 
Joint Stock Bank, JL. R., 2 Ex., 2.39 
[1SG7J ; Swim v. Francis, L. R., 3 


Ap. Oa., 109 [1877] ; Eaylesfidd v. 
Marquis of Londonderry, L. R., 1 
(111. I , 093 (70S) [1870] ; Chapleo v. 
B runsv'irli Building Society, L. Iv. t 
0 Q. I». 1)., 090 [1881]; ami see Con- 
tract Act (IX of 1872), s. 238. 

4 Brett v. Clown er t L. R., a C* P. 
D., 370 [1880]. Sec also this coao 


Law nil rule. 
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The same rule applies to third persons dealing with an 
agent and making him their agent for the purposes of the 
transaction. 

Where a contract of sale was signed by an auctioneer 
“as agent for, the vendor,” and the purchaser paid a 
deposit, knowing at the time that the vendor’s name did 
not appear in the memorandum of agreement, it was held 
that the purchaser could not treat the contract as invalid 
upon that ground. In Thomas v. Brown* Mellor, J., con- 
sidered that such a case came within the rule laid down by 
Pollock, (J. B., in Cornish v. AbingUrn , 2 and said : n I think 
this is an express authority which quite justifies us in 
holding that it does not lie in the mouth of the vendee, 
who has accepted a contract like this, afterwards to reject 
it.” 

In Cornish v. Ahington 1 one Gower, the plaintiffs foreman, 
being prohibited to do printing on his own account, agreed 
with the defendant, a publisher, to supply maps to him, and 
entered an order as from the defendant in the plaintiff s book. 
The defendant received maps from the plaintiffs premises, 
some of them accompanied by delivery notes requesting 
the defendant to receive goods from the plaintiff, and the 
defendant signed receipts to this effect, and accepted bills 
and gave cash to Gower in respect of an account made out 
in the plaintiff's name. The jury found that the defend- 
ant did not authorise Gower to use his name, but that the 
defendant had so acted as to lead the plaintiff to believe 
that he was dealing with the defendant. The defendant 
was held liable. 


as to the effect of general words 
in a lease, and the estoppel which 
may arise in connection with a 
right of way. 

1 L. R., 1 Q. B. D., 714 (722) 
[1876]. 

* “ If any person by actual ex- 
pressions or by a course of conduct 
so conducts himself that another 
may reasonably infer the existence 


of an agreement or license, and 
acts upon such inference, whether 
the former intends that he should 
do so or not, the party using that 
language, or who has so conducted 
himself, cannot afterwards gain- 
say the reasonable inference to 
be drawn from his words or con- 
duct.”— 4 H. & N., 556. 

MH.&N., 549 [1859]. 
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A third party may, under some circumstances, be taken Third party 
as affected with notice of private instructions. eifwith notice 

In Baines v. Ewinq 1 the defendarft authorised an insur- of l )rivato >»• 
,y , . structions. 

ance broker at Liverpool to “ underwrite policies of in- 
surance against marine risks not exceeding; £100 by any 
one vessel.” The broker subscribed a policy for £150. 

It appearing that a limit was always known to exist to the 
amount for which a broker may underwrite, the Court of 
Exchequer held that the defendant had only held out his 
agent as having the ordinary authority of a Liverpool 
broker, and that it would be impossible to hold the defend- 
ant liable to an unlimited extent, the broker having ex- 
ceeded his special authority. 

In Sweeting v. Pearce 2, the plaintiff employed a broker Principal may 
to make an adjustment with the underwriter in respect of the nlcrcantiil! 
loss of a ship. The loss was settled in accordance with a Ufla K®* 
usage at Lloyd’s, (which, however, was not ’known to the 
plaintiff,) by “the under writersetting off the amount pay- 
able by him upon the policy against the balance due to 
him by the broker for premiums upon other policies. It 
was held that, assuming that there was an estoppel against 
the plaintiff, he was not bound by the usage. 

It has been held that the mere fact of sending a brbkor Auction j? a io». 
or agent to an auction to bid for a particular-article or to 
bid a particular price cannot be considered as conduct in- 
ducing third persons to believe that be had a general author- 
ity to buy, and the principal is not liable to take and pay 


1 L. R., I Ex., 320 [I860]. 

• 9 0. B. (N. S.), 534 [1861]. It 
would seem that an underwriter 
who has a right to avoid a contract 
of insurance, may be estopped if he 
does not elect to do so, and the 
other party in the meantime alters 
his position. See Morrison v. The 
Universal Marine Insurance Co., 
L. R., 8 Ex. 197(205,206) [1873]; 
see also as to the effect of accepting 
notice of abandonment : Provin- 


cial Insurance Co . v. Leduc , L, 11., 
6 P. C., 2*24 (243) [1874] ; Hudson 
v. Harrison 3, Rrod. and Ring., 
97 [1821]. For the purposes of the 
contract of insurance and all rights 
arising from the contract, the valu- 
ation in a valued policy is conclu- 
sive, but n(\fc for purposes collater- 
al to the contract, see Bumand 
v. Hodbcanachi, L. R., 7 Ap, Ca., 
333 (335) [1882.] 
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[PART i. 

for every article which the agent may think fit to bid for. 1 
But ratification of an agent’s acts may be implied from the 
conduct of the person on whose behalf the acts are done. 2 * 

An agreement in person to purchase property at an auo 
tion sale by signing the contract and paying the deposit 
will, however, preclude the person so acting from disputing 
the validity of the sale. 8 

The estoppels against agents have now to he considered. 

Where a person induces others to contract with him as 
the agent of a principal by an unqualified assertion that 
he is authorised to act as such agent, he is answerable to 
the person who so contracts for any damages he may sus- 
tain by reason of the authority being untrue, and the fact 
that the professed agent honestly thinks he has authority 
in no way assists him. 4 

The rule, which is to he found in section 285 of the Con- 
tract Act 5 may, it is conceived, bo referred to an estoppel 
as well as to an implied warranty of authority. 6 

In Smout v. Ilbery , 7 the cases in which an agent has 
been held personally liable are arranged in three classes. 


1 Mackenzie Lyall v. Moses, 22 
\V. R., 1W [1874]’ 

a Contract Act ( IX of 1872), 
s. U)7. 

8 Else. v. Barnard, G Jur., (N. 
S.,) (121 [iKdOj. 

4 Per Will os, «T., in CoNen v. 
Wriqht, 27 JU J. (Q. B.), 2lo (217) 
[IS, 37]. 

» IX of 1872, ». 233 : “ A person 
untruly representing himself to 
bo the aut horised agent of another, 
and thereby inducing a third 

jierson to deal with him as such 
agent, is liable, if his alleged 

employer does not ratify his acts, 
to make compensation to the other 
in respect, of any loss* or damage 
which he has incurred by so deal- 
ing/’ In Hasonbhoy Visrahi v. //. 

(flapham, I. L. R., 7 Bom., el (GO), 
[1882] this section is stated to be in 


accordance with the English law 
as established by Colten v. Wrhjhl , 
and the other cases cited in Smith’s 
Leading Cases in Thomson- w Dor 
rev port , Vol. ii, p. 418, 9 th ed. 

8 “When a person in error 
assumes that lie has authority to 
make a contract for a principal 
when he is not really his principal, 
he warrants that he had that 
authority which he represented 
himself to have. The contract is 
only a contract to the extent of 
the authority. That is clearly 
shown by Ooflm v. Wright .” Per 
Brett, M. R., in In re National 
Coffee Palace Co L. R., 24 Oh., 
m (371) [1883]. See this case, 
and Meek v. Wendt , L. R., 21 
Q. B. !>., 12G [1888], as to the 
measure of damages in such cases. 

* 10 M. W., 1 (10) [1842]. 
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“ In all of them it will be found that he has either been 
guilty of some fraud, has made some statement whieh he 
knew to be false, or has stated as true what he did not 
know to be true, omitting at the same time to give such in- 
formation to the other contracting party, qs would enable 
him equally with himself to judge as to the authority under 
which he proposed to act.” This classification, it is sub- 
mitted, brings the present class of cases within the defini- 
tion of estoppels in Carr v. London and North-Western 
'Railway Co . L 

In Collen v. Wright , 1 2 * * the plaintiff sued the personal re- <v>Hen r. 
presentatives of one Wright, who, professing to act as tho' v ng,lt 
agent of one Gardner, but having in reality no authority, 
entered into an agreement with the plaintiff for the lease 
from Gardner to him of a farm. The plaintiff was not 
aware that Wright had no authority from Gardner, and lie 
went to considerable expense in preparing* the farm for 
cultivation. Wright persisted that he had authority from 
Gardner, and said he would he responsible if a Chancery 
suit against Gardner to enforce the contract failed. The 
Court of Exchequer Chamber held, affirming the decision 
of the Court of Queen’s Bench, that the plaintiff was en- 
titled to recover from Wright’s representatives the tests 
of the Chancery suit. 

“ The obligation in such a case,” said Willes, «J., “is well Implied under- 
expressed by saying that the person, professing to contract; ^ 
as agent for another, impliedly undertakes 5 with the person 
who enters into such a contract upon the faith of his being 

1 L. R., 10 0. I\, 307 [ 1S7”)]. The Colonial Bank of A nslralasia, 

2 27 li. J. (Q. B.), 215 [1857]. I,. R., 3 I\ C. t 24 (32) [INOO], 

8 The judgment of Cockhurn, Richardson v. Williamson , R. It., 

C. «R, (who dissented) is instruc 6 Q. B., 270 [1871] ; Weeks v. 

tive as showing the reluctance with Proper t, Ij. It., 8 C. R., 427 [1873] ; 

which “the fiction of an implied Dickson v. Heater's Telegram < 
contract, creating a new species L. It., 3 ( \ P. ])., 1 [1877 ). See 

of liability ” came to be recognised Chapleo v. Brunswick Build iny 

in eases of this kind ; Collen v. Society, L. It., 0 Q. B. I)., 000 

WrUjlit has been followed in [1881]. * 

numerous cases. See Cherry v. 
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duly authorised, that the authority he professes to have 
does in point of fact exist.” 

In Mohendro Mooherjees case 1 one M, M.,.an overseer of 
or for the Municipal Office, was sued for money due under 
a contract made by him with the plaintiff on behalf of the 
Municipality, the work being known to both parties to be 
Municipal work, and the defendant representing that he 
had authority to contract as the agent of the Municipality. 
It was held that the contract being a quasi contract, the 
defendant could not be held personally liable in an action 
of contract, and that the plaintiff could not be allowed to 
amend his plaint so as to make the defendant liable in tort 
for misrepresentation of his authority. This case woul$ 
probably have been differently decided under section 285 
of the Contract Act. 

Other cases of estoppel upon agents may be here men- 
tioned. 

In Harris v. Truman* one Fairman, who was employed 
by the defendants as their malting agent to purchase and 
malt barley for them exclusively, bought barley and malt 
upon credit, and drew funds of the defendants’ from certain 
banks, representing to the defendants that the money so 
drawn was being used for the purchase of barley approved 
of by them.. These funds he misapplied for his own pur- 
poses, and eventually absconded, leaving malt and barley 
upon the malting premises of less value than the funds 
misappropriated by him. The defendants seized the malt 
and barley before Fairman was adjudicated a bankrupt. 
In a suit by his trustee in bankruptcy to recover the 
value, it was held that the relation created by the course 
of business between F airman and the defendants was that 
of principal and agent, that the barley and malt were not 
in the order and disposition of Fairman as the reputed 
owner, it being notorious that malting agents are in many 
instances not the owners of the malt and barley on their 

' 1 9 W. R. f 206 [1868]. 

a L. R., 9 Q. B. I)., m [1882] (S. C.); L. R„ 7 Q. B. 1)., 340. 
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premises ; and, further, that the funds drawn out by Fair- 
man were impressed with a trust in favour of the defend- 
ants, so that even if the property in* the malt and barley 
was not vested in the defendants but in Fairman, never- 
theless Fairman could not have been heard to allege that 
the barlev was bought otherwise than according to the 
authority given him by the defendants, and his trustee in 
bankruptcy could be in no better position. 

An agent may, under certain circumstances, be estopped Agent render- 
as against his principal by furnishing accounts appropriate accounta ' 
ing specific sums in payment of specific items. 1 * * 

In Lohkee Narain Roy Chowdhry v. Kallypuddo Bando- Verson assum- 
padhya 2 the question was whether an auction purchase had ^roftn' 
been made by one Ishan Chunder on his own account or on a ^ eut 
behalf of one Lokhee Narain. Ishan Chunder had been for 
some years the manager of Lokhee Narain, and as such had 
advanced funds to Monmohinee, the judgment-debtor, whose 
life interest in nine annas of an estate in which Lokhee 
Narain held the remaining seven annas and also the rever- 
sion, was for sale. Ishan Chunder had no express in- 
structions to purchase previous to the sale, and one Iiussool 
having bid for the property on behalf of Lokhee Narain, 
it was suggested that Ishan Chunder was the proper person 
to purchase for the zemindar. He accordingly came into 
the room and made an advance of Rs. 2 upon the previous 
bidding of Russool, and the property was knocked down to 
him, but neither he nor his sons obtained anything more 
than formal possession. Lokhee Narain received the rents 
and paid the Government revenue, but on Ishan Ohunder’s 
death his sons claimed the property. The Privy Council 
were of opinion, reversing the decisions of the Lower Courts, 
that it would be contrary to equity to allow a man who had 
stepped in and assumed the character of a principal agent, 
deposing another who was really acting as agent, to turn 

1 See Van Bassett v. Sack, 13 9 23 W. It., 358; L. Ii., 21. 

Moo. P. 0., 185 [1859]. See Part I, 154 [1875J. 

Chapter X, infra . 



or disclaim* 


Joint Hindu 
family. 


Estoppel by 
conduct 
against mem- 
bers of Hindi 
family. 


Estoppel in 
the ease of 
partners. 


188 MEMBERS OF HINDU FAMILY. [PART I. 

round and say that ho had purchased for himself and not 
for his principal, and thus obtain a profit. 

Where an agent has disclaimed all interest on his own 
account, he cannot afterwards set up a title on his own 
account . 1 

The ratification of an unauthorised contract of an agent 
can only be effectual when the contract has been made by 
the agent avowedly for or on account of the principal, and 
not when it has been made on account of the agent him- 
self . 2 So where the defendant had promised his adoptive 
mothers to redeem certain mortgages executed by them to 
‘the plaintiff subsequent to his adoption, and allowed the 
plaintiff to carry out the provisions of the mortgage-deeds 
to his own detriment by paying maintenance to the widows 
and by paying off certain previous mortgages, it was held 
by the Bombay Court that knowledge and acquiescence on 
the part of the defendant did not raise any estoppel in the 
plaintiff’s favour, it being no part of the defendant's duty 
to step in and protect the. plaintiff against the consequences 
of his own unauthorised dealings with the property . 8 

So the common incident of one member of a joint Hindu 
family suing or purchasing property on behalf of the family 
> dodfe not constitute him their agent so as to make a sale by 
him binding on the other members . 4 But where they have 
held out one of their number as manager of the whole 
estate in such a manner as to induce outsiders dealing with 
him to believe that he had authority to mortgage their whole 
interest, they may by their conduct bo estopped from deny- 
ing that the mortgage is binding on their shares . 6 

The estoppel in the case of partners lias next to he con- 
sidered. Where a man holds himself’ out as a partner or 
allows others to use his name, he is estopped from denying 

1 St'shayyar v, Pappuvaraday- 4 Jihnjonan tint l My t int v. Urn Hut 
yavr/ar, I. L. K. f fiMaA, lHf> [188*2]. Churn Mytrn , 7 W. It., XU 1 18157]. 

9 Wilson v. Tumman , (j M. k * KrishnajiM ah titles Mnhajan v. 
(*£., *230 [18-13]. Moro Mahader M a ha j an , I, L, It., 

a Shiddeshmr v. Pamchandrav , 15 Horn., 3*2 [1SD0], 

I. L. It., (J Horn., 403 [1882]. 
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his assumed character upon the faith' of which creditors 
may be presumed to have acted, and becomes a partner by 
estoppel. 1 • 

The liability of one who has permitted others to suppose Referable to 
that he is a member of a firm has frequently been stated to 
depend upon agency, whether he has in fact made the 
person or persons who actually entered into the contract 
his agent or agents for the purpose of entering into that 
particular contract. The law of estoppel as to partners is 
no doubt in one aspect a branch of the law of principal and 
agent, 2 and it will be useful to bear this in view. But it is 
more accurate to refer the liability to the duty cast upon the • 
person liable arising from his conduct. The liability of a 
late partner for debts of the continuing firm to customers 
who have not received notice of its dissolution rests, not 
upon the ground that the authority given by the late partner 
actually continues, but upon the ground that there is a duty 
upon a person who has given an authority, if he revoke it, 
to take care that notice of that revocation reaches those who 
might otherwise act upon the supposition that it continued, 
and the failure to give that notice precludes him from 
denying, against those who act upon the faith that that 
authority continued, that lie gave the authority. 3 * 

The ground of the estoppel has been well stated by Eyre, Waugh 
0. J., in Waugh v. Carver : v “If he will lend liis name as a ( ‘ uvcl ^ 
partner, he becomes, as against all the rest of the world, a 
partner, not upon the ground of the real transaction be- 
tween them, but upon principles of general polity, to pre- 
vent the frauds to which creditors would be liable if they 
were to suppose that they lent their money upon the appa- 
rent credit of three or four persons, when in fact they only 

1 Per Sir Montague Smith in 3 Per Lord lilackbnrn, in Scarf 

Mollwo March v. Court of Wards, v. Jardine, L. It., 7 Ap. Ca., .‘>45 
L. It., 4 1\ C. 410, (433) [1S72J. (357) [1882J. 

2 Per Garth, 0. J M in Chundee 4 1 Sin. * L. Ca., Oth ed., 877 

Churn Putt v. EduJjee Comas- (803) Syoo Dickenson v. Vat fry, 10 It. 
jee , I. L. It., 8 Calc., 078 (084) & C., 140 [1820], and the remavka 
[1882]. of Parke, J. 
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lent it to two of them, to whom, without the others, they 
would have lent nothing. ” The principle may be more 
concisely stated by saying that the estoppel is founded upon 
credit being given to the person charged. 

The rule as to the liability of partners dormant and osten- 
sible, continuing or retired, is stated in sections 245 and 246 
of the Contract Act, 1 and the notice requisite to persons 
dealing with the firm sufficient to discharge such liability 
is referred to in section 264. 2 

The estoppels may then be classified as follows 

i. While a firm is in course of formation no representa- 
tion that a person intends to become a partner can give rise 
to an estoppel. 3 

ii. During the continuance of a partnership a person 
may become liable by representing himself as, or allowing 
himself to be represented as, a partner, either (a) by name, 
or (b) without bis name being disclosed, even though he is 
not a partner at all. 4 

in. After dissolution of partnership a retiring partner 
may be liable by allowing third persons to contract with 
the new firm upon the credit of his name, although as 
regards the firm he has ceased to be a partner. 


1 Act IX of 1872, section 245 : 

“A person who has by words 
spoken or written or by his conduct 
led another to believe that he is a 
partner in a particular firm, is 
responsible to him as a partner in 
such firm.” 

Section 246: “ Any one consent- 
ing to allow himself to be repre- 
sented as a partner, is liable, 
as such to third persons who, on 
the faith thereof, give credit to the 
partnership.” For cases before the 
Contract Act, see Shew ram v. 
Rohomutoollah, W. R., 1864, 94 ; 
Gang a Ram v. Gang a Dhur , 1 
Agra, 198 [1866], 

* Section 2(54: “Persons dealing 
with a firm will not be affected by 


a dissolution of which no public 
notice has been given, unless they 
themselves had notice of such dis- 
solution.” Tliis section is not in- 
tended to be an exhaustive exposi- 
tion on the question of notice of 
dissolution of partnership. See 
Chundee Churn Dntt v. Eduljee 
Cowasjee t I. L. R., 8 Calc., 678 
[1882]. 

3 See p. 39 supra , and Moll wo 
March v. Court of Wards , L. R., 
4 P. C., 419 (435) [1872] ; Bourne v. 
Frmth, 9 B & C., 632 [1829] ; Rey- 
nell v. Lewis, 15 M. & W., 517 
[1846]. 

4 See Gurney v. Evans, 3 H. & 
N., 122 [1858] ; Ex parte Hay man, 
L. R., 8 Ch. D., 11 [1878], 
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The question, whether there has been a holding out or Holding out, 
not, is one of fact, whether in the particular case express 
authority has been given by, or implied authority may be implied 
inferred from the conduct of, the person sought to be authonty * 
charged. The rule to be applied in these crises is identical 
with that noticed above in the case of a principal. It is 
not necesssary that the partner should, to the knowledge of 
the creditor, be participating in the profits of the firm, or, 
indeed, participating in profits at all. Ilis liability may 
even remain, although there is an express agreement be- 
tween himself and his co-partners that he shall not be liable, 
his name being expressly or impliedly lent to the firm for* 
the purpose of obtaining credit . 1 

But in order to render him liable it is necessary that he 
should have been knowm as a member of the firm either 


by direct transactions, or by notoriety . 2 As regards the 
firm itself he may have given no direct authority ; but if 
he has by his conduct represented himself to be a partner ncrTmst have 
and induced others to give credit to him as such, lie will ^ 

be answerable to them for the consequences of his original the firm direct- 

. t j i i . ,, . . . , ly or by uoto- 

representation, uncontradicted by notice of Ins retirements riety. 

If the fact of his being a partner has become known to any 
person or persons either by general report or direct com- 
munication he would be in the same situation .as to all such 


persons, as if the existence of the partnership had been 
notorious. 4 ' 


But a creditor, A seeking to charge an ostensible partner 
B, must at least shew that B was a partner by notoriety, 
or that the fact of B being regarded as a partner has come 
to his knowledge, and that he acted in consequence of it. 
There must be some evidence of holding out which must 
be shewn to have reached the plaintiff . 6 


1 See the subject fully discussed 8 Carter v. Whatley, 1 B. & Ad., 
in Lindley on Partnership, 5th 11 (14) [1830]. 
ed., 40—47 ; Pollock, Digest of * Farrar v. Def inite , 1 Car. & 
the Law of Partnership, 26—29. Kor, 380 [1843]. 

* Evans v. Drummond , 4 Esp., * Edmundson v. Thompson,* 31 
89 [1801]. L. J. (Ex.), 207 [1861]. 
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In Price v. Groom, 1 where one Wiggins, a horse dealer, 
assigned his stock in trade to trustees for the benefit of his 
creditors, and was allowed by them to carry on business on 
his own account, and he accordingly doalt with the defend- 
ants and afterwards became bankrupt-, it was held that there 
had been no partnership between Wiggins and the trustees. 
44 If,” said Parke, B., 44 the trustees had represented to the 
creditors that the bankrupt was really the party interested 
in the business, and upon that representation the creditors 
had dealt with him, they might perhaps have been estop- 
ped from afterwards setting up a different state of facts ; 
* but that is not the case here.” 

atownTof I* 1 8 ( ' ar f v - Jurdine? 1 the rule of estoppel was qualified 

to]>pd. by the application of the doctrine of election. In that 
ease two partners, >S and 11, dissolved partnership in July 
1877, and R carried on the old business with one 1> under 
the same name and at the same place. The new firm, in 
January 1878, ordered goods of the plaintiff which were 
supplied in February, in which month he first became 
aware that the old firm had been dissolved. lie continued 
to supply goods to the firm until July, 1878, looking to the 
members of the new firm for payment. In that month a 
cluvpie drawn by 11 and B was dishonored, and the plain- 
tiff then commenced an action against them for (amongst 
other goods) those supplied before notice of the dissolution 
of the partnership readied him. On the new firm going 
into liquidation the plaintiff proved as a creditor. After 
the liquidation and the proof, the plaintiff sued S in respect 
of these goods. The House of Lords held, reversing the 
decision of the Oourt of Appeal, that the lia.bil.ity of 8, the 
late partner, was a liability by estoppel only, and not 
jointly with the members of the new firm, and that the 
plaint i ft having elected to proceed against the new firm 
could not hold the late partner liable upon the ground of 

estoppel. 


1 e Kx , :a '2 (:> 4 s) [msj. 


3 L. XL, 7 A[>. Ca., te:> [ISSCj. . 
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In Ex parte Adamson , In re Collie 1 the majority of the 
Court of Appeal held that, where a partnership debt has 
been incurred by means of a fraud on •the part of the part- 
ners, the defrauded creditor has a right to prove at his 
election against either the joint estate of tlje firm or the 
separate estates of the partners, even though no judgment 
has been recovered by him against the partners, and that 
a creditor having such a right of election does not lose it 
merely by proving and receiving a dividend, but may change 
his election on refunding the dividend with interest. 

Cases have arisen in England in connection with mines 
“ where the property is of a very precarious description, 
sudden emergencies arising which require an instant sup- 
ply of capital, and in which the faithful performance of 
engagements is absolutely necessary for the prosperity and 
even the existence of the concern.” 2 Under these cir- 
cumstances, where a partner stands by and* watches the 
progress of the adventure to sec whether it is prosperous 
or not, determining to intervene only in case the affairs of 
the mine should turn out prosperous, but determining to 
hold off if a different state of things should exist, Courts 
of Equity have said that he is to receive no encouragement, 
and, bis conduct being inequitable, lie has no right to cq •tit- 
able relief . 3 The distinction drawn in these cases has been 
between executory 4 and executed 6 interests. In the former 
case a party excluded from the pvofits of an adventure 
must apply for relief without delay. Ln the latter case 
a party may, by standing by, waive and abandon bis rights, 
but there must be a ease ol estoppel made out against him . 6 
Huch cases have not arisen in India, when? it would seem that 
a partner cannot be excluded without an order of Court , 7 


1 L. It., 8 Oli. I)., NOT [1878]. 

9 Clarke v. Hart , 0 II. L. ( !;i., 
(via (03(3) [ 1858], per Lord Chelms- 
ford. See Unlit v. Jewell, L. It., 18 
Oh. 1)., OliO [1881]. 

8 Clarke v. Hart , at p. OnO. 

1 See the cases cited in Clarke 
v. Hart , 0 II. L. Ca., at j>. (337. 


4 VrenderyuHl v. Turton, 1 Vo. 
k Col., 118 ; \S. C.) 18 L. J. (Ch.) f 
208 [lStij. 

6 Clarke v! Hart , 0 II. L. Ca., 
088 (OdS,. 0o0). 

7 Contract Act (IX of 1872), s. 
258 i V). 
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or a dissolution of the partnership ; l and it is sufficient to 
say that, should such cases arise here, an intention on the 
part of a partner to abandon an undertaking will probably 
be presumed from his conduct and course of dealing. 2 * 

In Chmdee dj/nirn Dull v. Kduljee Cowusjee , s the ques- 
tion of sufficiency of notice 4 * ' was much discussed. It was 
there held that the Official Gazette in Calcutta docs not 
occupy the same position as the London Gazette, the latter 
being the usual and almost invariable mode of advertising 
new partnerships, dissolutions of partnership, and similar 
news ; whereas the Calcutta Gazette deals principally with 
official matters, and has little circulation in the commercial 
world. The Court held that the question of sufficiency 
of notice, whether public or otherwise, was one rather of 
fact than of law ; that it might be a question of law, to 
what sort of notice any particular customer or class of 
customers, is entitled ; but how far in each ease such 
notice may have been actually given is generally a ques- 
tion of* fact. That in the ease of old and known customers 
of the firm an express or specific notice by circular or 
otherwise* should bo given ; but as regards the general 
public (specific notice being impossible), the most effectual 
public notice which can reasonably be given is sufficient ; 
and what is* sufficient public notice* must depend upon cir- 
cumstances, upon the locality, and whether there are any 
and what newspapers* in circulation there, or upon what 
are the usual means of giving public notice in the neigh- 
bourhood/' 

In the above case section 2b 1 was considered and various 
explanations of its meaning suggested. 6 The Gourt held 


1 Contract Act (IX of 1872), 
s. 255 (7). 

a //>., 8. 252. 

1. Ii. Ji., 8 Calc., (*78, (0S1) 
[ 1882], Carth, 0. J.,and White, J. 

4 “ Persons dealing with a firm 

will not he affected by a dissolution 
oi which mo public notice has been 

given, unless they themselves had 


notice of such dissolution.” Con- 
tract Act (IX of 1872), s. 201. 

5 Lind ley on Partnership, 5th 
ed., 221—22.” ; Smith’s L. Ca., 9th 
ed., Vol. i (901, 5). 

6 See P< r Carth, C. J., in Chun- 
dee Churn Dull v. Edufjm Cowan- 
joe, I. L. It., 8 Calc., 078 (085, 1). 
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that it was not an exhaustive exposition of the law. In 
Ilamanand v. Kadav 13 /hi 1 the ease of a dormant partner 
came before the Madras Court. The plaintiffs were not old 
customers, and the Court held that it would lie upon them 
to aver and prove that they commenced dealings with the 
firm on the strength of their belief that defendant No. 1 
(a Mahomedan lady) was a partner. The retirement 
of a dormant partner,” said Collins, C. J., “ is an (excep- 
tion to the usual rule that a partner’s agency ends by 
notice, 9 and it was not averred that appellants knew defend- 
ant No. 1 to be a dormant partner, notwithstanding that 
her name did not appear in the designation of the firm. 
An old customer might possibly be supposed to have known 
the fact, hilt there would be no such presumption in the 
case of a new customer.” 

1 I. L. It., i) Mad., 492 [1886]. p«S32] ; 'Enins v. Drummond, l 

s See Lindley on Partnership, Psp. , SO [1801], there referred to, 

5 Mi ed., ‘212, 21 a ; also Carter v. and Western Hank of Scotian* l 

W futile i/, 1 P>. Sr Ad., 11 [1800]; v. NeedclL 1 F. A F., U »J [1850], 

Sleuth v. Sausoniy 4 i>. & Ad., 172 distinguished. 
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( 'lit Hsiii cation. 


Peculiar cha- 
racter of nego- 
tiable instru- 
ments. 


Estoppels, in connection with negotiable inst ru men Is 

° * 

require to be distinguished, as the use of the term has Jed 
to no little confusion of thought. On the one hand, the 
peculiar character of a negotiable instrument, derived from 
the law merchant, requires to he considered. On the other 
hand, certain estoppels properly so called are to he explain- 
ed by reference to the doctrines of negligence or agency. 

First as to the nature of a negotiable instrument. “ The 
law of negotiability ” observed Baron Wilde in Swan v, 
North Hritish A ustralasian Co d u is the law of property 
passing by delivery. It gives to actual transfer the effect of 
real title. The law merchant validates, in the interests of 


7 H. & N. 603 (634) [1802]. 
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commerce* a transaction which the Common Law would 
declare void lor want of title or authority, and transactions 
within its operation are as absolutely valid and effectual as 
if made with title or authority .” 1 

The term “estoppel” is generally used in connection with thrived from 
the legal position which the parties to bills or notes occupy chant, 
relatively to one another, but the subject appears to be 
intimately connected with the application of two principles, 
first, that in the case of such instruments the law looks 
chiefly to the nature and uses of the instrument , 2 and second, 

“ that whenever one of two innocent parties must suffer by 
the act of a third, he who has enabled such third person to 
occasion the loss must sustain it .” 3 “ The object of the law 
merchant,” said Byles, J. in Swan v. North British Austra- 
lasian Co.* u as to bills and notes made or become payable 
to bearer, is to secure their circulation as money ; there- 
fore honest acquisition confers title.” 

The situation between the parties to commercial instru* implied con- 
merits is, no doubt, to be regarded as one of contract, the truct ' 


1 Sec Pollock on Contract., 5th 
ed., 217 ”210, where it in pointed 
out that, the mere assignment of a 
contract, being' insufficient to meet 
the requirements of commerce, the 
benefit of the contract is obtained 
by declaring an instrument to con- 
tain the contract, by facilitating 
its transfer, and by dispensing with 
the proof of the position which 
the part ies occupy relatively to each 
other. See, for definitions of nego- 
tiable instruments and their attri- 
butes, Act XXVI of 1881, Chapter 

2 ; 15 k 46 Viet., c. Gl, ss. 2-21 ; 
Couch v. Credit Fonder, L. R., 8 Q. 

B., 574 (381) [1873], citing with ap- 
proval the following remarks of the 
learned Editor of Smith’s Leading 
Cases [sec Miller v. Mace, 9th ed., 
Vol. i, 505]. “ It may therefore be 
laid down as a safe rule that where 
an instrument is by the custom of 


trade transferable, like cash, by de- 
livery, and is also capable of being 
sued upon by the person holding 
it pro tempore, there it is entitled 
to the name of a negotiable instru- 
ment, and the property in it passes 
to a bond file transferee for value, 
though flic transfer may not have 
taken place in market overt.” As 
to the recognition of foreign in- 
struments see (toodwin v. Mobarts 
in the Court of Exchequer Cham 
her, L. R., 10 Ex., 337 [1875], and 
the eases there cited. 

2 I‘er Byles, .J., in Swan v. North 
British Australasian Co., 2 H. & 
a, 175 (185) [1863]. 

fl Per Ashurst, J., in Lickharrom 
v. Mason , 2 IV R., 63 (70) [1787], 
See Price v. Neal, 3 Burr., 1355 
(1357) [1762]. 

4 2 H. & C\, 175 (184) [1863]. See ’ 
per Cockburn, C. J., at p. 189. 
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parties having agreed that the instrument is to be taken 
as founded upon certain facts. When therefore the posh 
Represent.*- tion of one by acting on that agreement is altered, the 
tion other ought not to be admitted to deny it. The resem- 

blance to estoppel by representation is, however, an artificial 
one, since there is no representation beyond that involved 
in the contract itself. 1 2 

Contract may In Ashjjitel v. Bryan 2 the defendant, n relation of one 
be express. j 0 ] m ]V( 0% who died indebted to him, agreed with James 
he to that a bill should be drawn and indorsed in the name 
of John, and the defendant accepted the bill in considera- 
tion of James forbearing to make any claim in opposition 
to the defendant’s taking possession of the stock in trade of 
the deceased. The plaintiff as executor of John brought an 
action upon the bill. It was held that the defendant was 
precluded by his own act from saying that the person whose 
name appeared on the bill was fictitious or was dead at the 
time. The estoppel in that case was founded on the express 
agreement of the parties. 

Position of the But the character impressed upon the parties to negoti- 
by1av^. (lulilR<l a ^ e instruments is derived from the law merchant which, 
upon grounds of commercial utility, recognised the makers, 
drawers and indorsers of such instruments as occupying 
certain defined positions relatively to one another. The 
contract to which they have become parties may embrace 
new parties as the instrument circulates, and the position 
of each person has come to be regarded as having certain 
definite legal rights and duties attached to it. The rules, for 
instance, which prevent the acceptor of a bill of exchange 
from disputing certain admitted fact s, may he called “ estop- 
pels/' but they are estoppels springing from the nat ure of 
the transaction, founded upon mercantile custom, and may 
now be regarded as statutory estoppels. 


1 See Bigelow on Estoppel, i>tli etl., 481. 

2 3 15. & S„ 474 [1803]. 
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The position of the parties to negotiable instruments 1 in statutory 
this country is defined in certain enactments, and may be to Pt- ,ols * 
presented as follows : — 

As to acceptor : 2 — 

Section 117 of the Evidence Act* provides that “ no Ac -eptor. 
acceptor of a bill of exchange shall he permitted to deny 
that the drawer had authority to draw such bill or to in- 
dorse it but, 4 u The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by 
whom it purports to have been drawn;” that is he may 
show that the signature of the drawer is a forgery.*' 


1 See Act XX VI of 1881, ss. 4-0, 
for definitions of { promissory note/ 
‘ bill of exchange,* ‘ cheque,’ 
‘ drawer,’ ‘drawee,’ ‘drawee in case 
of need,’ ‘ acceptor,’ ‘ acceptor for 
honour,* ‘ payee,’ * holder,’ ‘holder 
in duo course.’ A negotiable in- 
strument is defined [s. 13] as “a 
promissory not e, hill of exchange or 
cheque expressed to he payable to a 
specified person or his order, or to 
the order specified of a person, or to 
the bearer thereof, or to a speci- 
fied person or the bearer thereof. '* 
“ When a promissory note, hill of 
exchange or cheque is transferred 
to any person so as to constitute 
that person the holder thereof, the 
instrument is said to he negotiated” 
[s. 11]. See as to indorsement 
HS. 15, It). 

* “ Acceptor” is defined by s. 7 of 
the Negotiable Instruments Act 
(XX VI of 1881). “After the drawee 
of a bill has signed his assent upon 
the bill or, if there are more parts 
thereof than one, upon one of such 
parts, and delivered the same, or 
given notice of such signing to the 
holder or to some person on liis be- 
half, he is called the acceptor.” 
As to the contract of the acceptor, 
see liyles on Bills, loth ed., 20(1 
2(hs. 


* Act I of 1872. 

4 Expl. 1 to s. 117. 

5 The rule in England is other 
wise, Sandrrson v. Coliman , 4 M. 
& G r., 209 [1812]. It is of immense 
importance,” said Coltman, J., 
“that it should be understood and 
•settled that a party who accepts a 
bill is thereby precluded from dis- 
puting the drawing of that hill. 
Hills are received by bankers and 
bill brokers upon the faith of the ac- 
ceptance of the drawees, who must 
be presumed to have sufficient 
meins of satisfying themselves as 
to the authenticity »of the instru- 
ments.” See 45 and 40 V id,. , e. 0 1 , 
s. 51, which provides that the ao 
cepfcor*of a Hill “(1) engages that he 
will pay it according to the tenor 
of his acceptance: (2) is precluded 
from denying to a holder in due 
course : (a) the existence of the 
drawer, the genuineness of his sig- 
nature, and his capacity and au- 
thority to draw the bill ; (/>) in the 
case of a lull payable to drawer's 
order, the then capacity of the 
drawer to indorse, but not the gen- 
uineness or.«validity of his indorse- 
ment ; (r) in the case of a hill pay 
able to the order of a third pri- 
son, the existence of the payee and 
his then capacity to indorse, but 
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This section is supplemented by sections 41 and 42 of 
the Negotiable Instruments Act, 1 which are as follows : — 
[ s. 41 ] “An acceptor of a bill of exchange already 
indorsed is not relieved from liability by reason that such 
indorsement is* forged, if he knew or had reason to believe 
the indorsement to be forged when he accepted the bill. 

[ s. 42 ] “ An acceptor of a bill of exchange drawn in 
a fictitious name and payable to the drawer’s order is not, 
by reason that such name is fictitious, relieved from liabi- 
lity to any holder in due course claiming under an in- 
dorsement by the same hand as the drawer’s signature, and 
purporting to be made by the drawer.” 2 
ix.si, ior, of Other sections define the position of the parties to a 
other parties negotiable instrument. 3 

gotiuhlo * 

<iiH.nL. By section 32, in the absence of a contract to the con- 
trary, the? maker of a promissory note and the acceptor 
before maturity of a bill of exchange are bound to pay 


not the genuineness or validity of 
l»is indorsement.” Boo Byles on 
Bills, 15th ed., 206-208. 

1 Act XXVI of 1881. 

2 “ The defendants,” said Bay- 
ley, J., in Cooper v. Meyer [10 B. 
& (J., 471 (1830)] “ought not to 
have accepted, tive bills without 
knowing whether or not there were 
such persons as the supposed draw- 
er’s. If they chose to accept with- 
out making the enquiry, I think 
they must, be considered as under- 
taking to pay to the signature of 
the person who actually drew the 
bills.” 

3 The liability of drawer and in- 
dorser is thus stated in s. 55 of 
the English Act :—“(!) The drawer 
of a bill by drawing it — (a) engages 
that on due presentment it shall 
be accepted and paid according to 
its tenor, and that if it be dishon- 
oured he will compensate the hold- 
ei^or any indorser who is compelled 
to pay it, provided that the requi- 


site proceedings on dishonour be 
duly taken ; (b) is precluded from 
denying to a holder in due course 
the existence of the payee and his 
then capacity to indorse. (2) The 
indorser of a bill by indorsing it — 
(a) engages that on due present- 
ment. it shall l»e accepted and paid 
according to its tenor, and that if 
it he dishonoured lie will compen- 
sate the holder or a subsequent in- 
dorser who is compelled to pay it ; 
provided that the requisite pro- 
ceedings on dishonour be duly tak- 
en ; (/>) is precluded from deny- 
ing to a holder in due course the 
genuineness and regularity in all 
respects of the drawer’s signature 
and all previous indorsements ; (cj 
is precluded from denying to his 
immediate or subsequent indorser 
that the bill was at the time of his 
indorsement a valid and subsisting 
bill, and that he had then a good 
title thereto.” Bee Byles on Bills, 
15th ed., 174, 175. 



ST A T IT TO K Y ESTOPPELS. 


CllAP. VI 11.] 


20 1 


the amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and an accejv- 
tor at or after maturity is bound to pfiy the amount thereof 
to the holder on demand. In default of such payment, the 
maker or acceptor is bound to compensate any party to the 
note or bill for any loss or damage sustained by him and 
caused by such default. 

By section 37, the maker of a promissory note or cheque, 
the drawer of a bill of exchange until acceptance, and 
the acceptor are, in the absence of a contract to the con- 
trary, liable therein as principal debtors, and the other 
parties are liable as sureties. 

By section 88, an acceptor or indorser of a negotiable .in- 
strument is bound by his acceptance or indorsement, not- 
withstanding any previous alteration of the instrument. 

By section 120, no acceptor of a bill of exchange for 
the honour of the drawer 1 shall, in a suit thereon by a 
holder in due course, be permitted to deny the validity of 
the instrument as originally drawn. 

The same rule applies to the maker of a promissory 
note, and the drawer of a bill of exchange, or cheque. 

By section 121, no acceptor of a bill of exchange pay- 
able to, or to the order of, a specified person shall, in a- suit 
thereon by a holder in due course, be permitted to deny 
the payee’s capacity, at the date of the note or bill to in- 
dorse the same. 

The maker of a promissory note is in the same way estop- 
ped from denying the capacity of the payee to indorse. 

Bv section 122, no indorser of a negotiable instrument 
shall, in a suit thereon by a subsequent holder, be permit- 


1 “When acceptance, is refused, 
and the bill is protested for non- 
acceptance, and any person accepts 
it supra protest for honour of the 
drawer or of any one of the in- 
dorsers, such person is called ‘an 
acceptor for honour’ ” — s. 7. See 


further as to acceptance forhonour, 
as. ,108 — 112 : 'Phillips v. Im Thurn , 
Ij. R„ J < VP., 4fi3 1 1 .800 ] ; IS C. 15. 
(N. S.}, 001 (on demurrer). The bill 
is treated as a bill payable to bearer. 
See By] es on Bills, loth ed., 2(T‘l - 
274. 
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[tart I. 


Inchoate in* 
struments. 


Rule for pro* 
lection of inno- 
cent trans- 
ferees for 
value. 


tod to deny the signature or capacity to contract of any 
prior party to the instrument* 

Another class of cases has now to he examined. The 
giver of a blank acceptance, or an indorsement on a blank 
note filled up far a larger sum than he authorised, has been 
described as issuing a letter of credit for an indefinite 
amount . 1 

In Foster v. Machinnov? Byles, J., after observing that 
a written contract may be invalidated on the ground of 
fraud or mistake, added : — “These eases apply to deeds, 
but the principle is equally applicable to other written 
contracts. Nevertheless this principle when applied to 
negotiable instruments, must be and is limited in its appli- 
cation. These instruments are not only assignable, hut 
they form part of the currency of the country. A quali- 
fication of the genera] rule is necessary to protect innocent 
transferees for value. If, therefore, a man write his name 
across the hack of a blank bill stamp, and part with it, and 
the paper is afterwards filled up, he is liable as indorser. 
If he write it across the face of the hill, he is liable as 
acceptor, when the instrument has once passed into the 
hands of an innocent indorsee for value before maturity, 
and liable to the extent of any sum the stamp will cover. 
In these eases, however, the party signing knows what he 
is doing ; the indorser intended to indorse, and the accept- 
or intended to accept, "a bill of exchange to lie thereafter 


1 Russell v. Langst g(h, 2 Douglas, 
490 [1780]. In I Vahk/nnv asset v* 
Surgut la ss y I. L. 11., 5 Calc., .40 
[1870], Barth, C. J., said : “We 
have already observed in the course 
of the argument, that in the ease 
of a bill of exchange, or promis- 
sory note, an endorsement made 
before the instrument, is drawn, 
renders the endorser liable for any 
amount warranted by the stamp, 
which may afterwards he filled up 
upon the face of the. bill. In litis* 


sd v. L(tngstajl) y where several 
promissory notes had been endors- 
ed by the defendant on blank forms 
without any amount being mention- 
ed, Lord Mansfield says : ‘Nothing 
is so clear as that an endorsement 
on a blank note is a letter of credit 
for an indefinite sum. It does not 
lie in the defendant’s mouth to say 
that these endorsements were not 
regular/” Sec Byles on Bills, 15th 
ed., 1)2, 97, 188 ISO, 254. 

9 L. ii., 4 C. 1\, 704 (712) [1809]. 
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filled up, leaving the amount, the date, the maturity, and 
the other parties to the bill undetermined.” 

The above rule has been embodied in the Negotiable In- Application of 
struments Act, 1 and has been extended in this country so strumont ' 
as to include the case of a blank stamp p**per filled up so JaovoabiV^pro- 
as to constitute a pledge of immoveable property. In the P^*. 

10 , ’ . Waliuhumessa 

case of Waliidunncssa v. Surgadass " the defendant's ances- v. Surgadass 
tor, Mir Haider Ali, delivered to his karpurdaz a blank 
paper stamped as a bond, duly signed and sealed, for the 
purpose of raising Us. 16,000. The latter, by the instruc- ^ u tiiunty . 
tions of Mir Haider’s uncle, who was in the habit of trans- 
acting bis business, had a mortgage bond drawn up, upon 
the faith and security of which the sum was paid to the 
karpurdaz. The defendant contended that, as Mir Haider’s 
representative, he was not bound by a document, the contents 
of which were not known to Mir Haider, and challenged 
the bonafules of the transaction. But the Court hold that 
the principle of Russell v. Lanoslaffe, would apply in the 
case of an instrument pledging immoveable property by 
way of mortgage for the purpose of securing money bor- 
rowed. The above case may be said to rest upon estoppel 
by conduct of culpable negligence proxiinately connected 
with the result occasioned thereby. Or the case may he 
explained as one of agency upon the ground of estoppel 
by apparent authority. The blank stamp paper could not 

1 S. *20 of Act XXVI of 1881 is the stamp. The person so signing; 
as follows Where one person shall he liable upon such iust.ni 

signs and 'delivers to another a merit, in the capacity in which lie 

paper stamped in accordance with signed the same, to any holder in 

the law relating to negotiable in- due course for such amount ; pro 

struments then in force in British vided that no person other than a 

India, and either wholly blank or holder in due course shall recover 

having written thereon an incom- from the person delivering the 

plete negotiable instrument, he instrument anything in excess of 

thereby gives primh fads author- the amount intended by him to ho 

ity to the holder thereof to make or paid thereunder.” Sees. ‘JO of the 

complete, as the ease may be, upon English Act. As to ‘holder in 

it, a negotiable instrument, for any due course * see Act XX VI of 18Sl, 

amount specified therein and not s. 9. 

exceeding the amount covered by 2 I. L. II., 5 Calc., 39 [1879 J. 
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[part I. 


Tlio case of 
hi cl i onto 
instruments 
appears to 
rest upon the 
ground of 
negotiability. 


There must, he 
a delivery. 


he regarded as a negotiable instrument, but was intended 
for the purpose of raising a loan. 

In the ease of inchoate instruments the relation between 
the original parties is that of principal and agent. There 
is no express representation on the part of the principal, 
and, as pointed out by Mr. Bigelow , 1 the principal’s con- 
duct in trusting the agent is not the immediate cause of 
the other party trusting ’the agent. Between the two acts 
may intervene a course of fraudulent conduct on the agent’s 
part. The estoppel here, if it can be so called, is implied 
from the negotiability of the instrument. The section as- 
sumes that the instrument is delivered incomplete to another, 
presumably for the purpose of putting it into circulation. 
If the agent exceeds his instructions, or effects a fraud, 
the question becomes one of some difficulty. It appears 
more correct to rest upon the ground of negotiability the 
liability of one “who puts his name to blank paper . 2 

The question in these cases will bo whether the signer 
delivers the incomplete instrument to the agent for nego- 
tiation. Where it is obtained from him fraudulently, or 
without his knowledge, or for an unlawful consideration, 


1 Bigelow on Estoppel, 5th ed., 
457, m, rm. 

2 In E.c parte Swan\ 7C. B.(N.S.), 
440 (1.85!))], Williams, J., observes : 
“ In Mars (on v. Allen [8M. & \V\ , 
401, 504 (1841)], Alderson, B., in 
delivering the judgment of the 
Court of Exchequer, refused to 
adopt the proposition that the 
previous party to a bill is estopped 
from setting up the defence of 
fraud against the ease of a bond- 
Jide holder for value, and thought 
it better to say that, by the law 
merchant, every person having 
possession of a hill, has, notwith- 
standing any fraud on his part, 
either in acquiring or transferring 
it, inti authority to transfer it to 
a bund- fide holder for value. It 


seems therefore doubtful whether 
the eases as to the liability of a 
man who signs a blank bill or note 
or cheque are founded on the 
doctrine of estoppel, or on a rule 
of law merchant that an actual 
authority is thereby conferred on 
the person in whose hands the 
instrument is. It is, however, plain 
that none of the decisions as to 
the effect of signing instruments 
in blank extend beyond the case 
of negotiable instruments, and it 
seems to me that it would be in- 
convenient and dangerous to apply 
the principle of them any further.** 
These remarks are concurred in by 
Channel, B., in Swan v. North 
British Australasian Co., 7 11. 

N., 000. 
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it would seem that no title can generally be founded upon 
the instrument . 1 * 


Certain cases which involve questions of negligence and Negligence, 
agency have now to be considered. AgUK} ’ 

In the case of Young v. Grate? a customer of a bank cases of 
entrusted to his wife signed blank cheques. She caused ucg,lgclut; * 
one to be filled up in such a way that a blank space was 
left before the letters and figures denoting the amount, so 
that her husband’s chirk was thereby enabled to insert 
words and figures representing a larger amount, payment 
of which was made by the bank. The Court of Common 
Pleas held that the bankers having been misled by the 
fault of the drawer of the cheque, the latter must bear 
the loss, he by want of proper caution having so drawn 
the cheque that an interpolation could be made. The 
case proceeded upon the authority of an extract from 
Pothier 3 * which makes the inability of the drawer to re- 
cover depend upon his fault in the mode of drawing the 
cheque,* and is consistent with the rule that negligence in 
order to produce an estoppel must be in the transaction lcss| y 
itself . 5 

Ingham v. Primrose? which has since been doubled, Bm ilH>m>(l{l| 
was decided upon the authority of the case last 'cited. ^medleU. 
The defendant accepted a hill of exchange and gave it to 
M, who put his name to it as drawer, for the purpose of 
getting it discounted. M, being unable to effect this, 


1 See Aet XXVJ of 1881, s. 58, 

as to negotiable instruments lost 

or stolen. 

* 4 Bing., 253 [1827]. In Baxen- 
dalfi v. Bennett [L. It., 3 Q. B. I)., 
at p. 532], Brett, L. J., says it is 
difficult to support this ease, and 
that the observations made by 
the House of Lords in Bank of 
Ireland v. Brans' Charities [5 H. 
L. Oa., 389 (1855)], have shaken 

Young v. Grote , and Coles v. Bank 
of England [10 A. & E., 437 (1839], 
as authorities. See, however, Hali- 


fax Union v. Wheelwright , L. It., 
10 Ex., 183 [1875]; B< /harts v. 
Tucker , 10 Q. B., 500 [1851]. 

8 Traite du Oontrat du Ohange, 
p. 1, c. 4, s. 99, 

4 See Arnold, v. Cheque Bank, 
L.R.,1 C.P. D., 587, per Coleridge, 
O. J. ; Bank of Ireland v. Evans' 
Charities , 5 H. L. ( -a., 389, per 
Parke, B., at p. 410. 

4 Sec per Blackburn, J., in Swan 
v. North British Australasian Co,, 
2 H. & O. 181 [1803]. 

* 7 C. B. (N. S.), 82 [1859]. 
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returned the bill to the defendant, who, with the intention 
of cancellation, tore the bill in half and threw it into the 
street. M picked up the bill, saying to the plaintiff that 
it was better not to throw it down in the street, and 
afterwards put it^ into circulation. The bill being indorsed 
to the plaintiff, in an action by him upon the bill, the 
(hurt of Common Pleas was of opinion that the appear- 
ance of the bill when it reached the plaintiff's hands was 
as consistent with the hypothesis that it had been torn in 
two, for the purpose of safer transmission by post, as with 
the hypothesis of its having been torn for cancellation, 
and that, upon the principle of Young v. Grot.e, the defend- 
ant, by abstaining from effectual cancellation, had led the 
plaintiff to become a bond fide holder for value. 

Where fraud In the case of Arnold v. The Cheque Bank , A the plain- 
there must he tiffs, who were merchants at New York, purchased of 
on Stewart and Co., a New York firm, a draft drawn by the 
the part of the p a || )( .» r (j rm on a London Bank payable on demand to the 

principal. ... . 

order of the plaintiffs, who, desiring to make a pay- 
ment to Williams and Co., their Bradford correspon- 

dents specially indorsed the draft to them and inclosed it 
Aniohi r. The in a letter addressed to them. The letter was stolen by a 

[187(»]. clerk of the plaintiffs who forged Williams and Co.'s 

endorsement, and by the agency of a confederate caused 
the defendant bank to present the draft and obtain pay- 
ment, tbe money being at once drawn out by the con- 
federate. The plaintiffs having sued the defendant bank 
for money had and received, the question arose whether 
evidence was admissible to shew that the plaintiffs had 
acted negligently in not sending a letter of advice to 
Williams and (Jo. in addition to the letter containing 
the draft. Upon a rule for a new trial it was held that 
the property in the bill remained in the plaintiffs, that the 
defendants had received the money to their use, that there 
was no evidence of negligence which could operate by 
way of estoppel -the posting of the letter being very 

1 L. R., 1 C\ P. !>., 578 [1876 . 
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remotely connected with the receipt of the draft by the 
defendants — and that the evidence tendered was inad- 
missible, the supposed duty to send* a separate letter of 
advice being collateral to the indorsing and forwarding 
of the draft, and the failure of that duty being in no sense 
the proximate cause of the larceny and forgery which had 
taken place . 1 

In Baxendale v. Bennett 2 a blank acceptance had been 
given by the defendant to one Holmes, who, having no 
occasion to use it returned it to the defendant who placed 
it in an unlocked drawer, to which various persons had 
access, and from which the bill was stolen. The plaintiff 


1 Lord Coleridge, 0. J., in deli- 
vering tlio judgment of the Court 
refers to the previous cases. 
“ Reliance was placed by the 
defendants in the case of Young 
v. Urol* [I Bing., 253]. That case 
no doubt, must, be considered as 
well decided ; but various opinions 
have been expressed as to the real 
ground of the decision. In the 
judgment of Parke, !>., in Unhurt* 
v. Tucker [10 Q. B., 500], it was put 
Oil the ground that a customer 
had, by signing a cheque, given 
authority to any one in whose 
bands it was, to til] it up in blank 
in whatever way the blank per- 
mitted. But we have only to look 
at the case itself to see that it 
really proceeded on the authority 
of the extract from Pothior cited 
in the judgment of Best, ( -. J. . . 
The rule which is expressed by 
Ashurst, J., in Li.rkbarrow v. 
Mason [2 T. R., 70 (1787)], was, 
though not expressly referred to, 
observed and acted on in Young 
v. it rote; and it lias received 
illustration and explanation in 
subsequent cases on the subject 
which show that the words ‘ en- 
abling a person to occasion the 
loss’ must be understood to mean 


by some act, conduct, or default 
in the very transaction in ques- 
tion. See Freeman v. Cooke . .” 
[Then after referring to the rule 
as to negligence, laid down by 
Blackburn, J., in Swan v. North 
British Australasian Co. (2 H. 
& C., LSI) the Chief Justice 
continued]: “ Young v. ifrole when 
correctly understood is in entire 
accordance with the rule thus 
expressed. So in Ingham v. Prim- 
rose [7 C. B. (N. S.), 82], also cited 
to us, in which the negligence 
was in the destruction of a draft 
afterwards put together and 
fraudulently presented ; while in 
the case of Hank of Ireland v. 
Frans' Charities [5 H. L. Oa., 380], 
it was expressly held hotli that 
the negligence in order to operate 
as an estoppel must be negligence. 
*in or immediately connected with 
the transfer itself,’ and further 
that it must also be ‘ the proximate 
cause of the loss.’ We may also 
refer to the judgment of Williams, 
J., in E.c- parte Swan[7 O. B. (N.S.), 
400] as showing the distinction 
between Young v. (I role and those 
cases m which the neglect, if any, 
was collateral to the transaction.” 

2 L. lb, 3 Q. B. !>., 525 1 1878]. 


Lost or stolon 
instrument. 
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became the bona fide holder for value without notice of 
fraud. Lopes, J., held, upon the authority of Young v. 
Grate and Ingham v. Primrose , that the defendant had 
facilitated the theft by his own negligence. The learned 
Judges of tile ^Appeal Court held that the defendant was 
not liable, but upon different grounds. Brainwell, L. J., 
was of opinion that there could be no estoppel, the acceptor 
not having voluntarily parted with the bill, which had been 
got from him by the commission of a crime, distinguishing 
the above cases upon that ground, and held, further, that 
his negligence was not the proximate or effective cause 
,of the fraud. Brett, L. el., in addition to these grounds, 


Ad XXVI . 
1881, s. i>8. 


considered that the defendant had never issued the bill, 
intending it to be used, or authorised any one to till in the 
drawer’s name. 1 * * * * * * 

In this connection must be noticed the provisions of sec- 
tion 58 of the Negotiable Instruments Act, 8 which appa- 
rently does not relate to inchoate instruments. The estoppel 
there contemplated must, however, be limited to the ease 


1 Brett, L. J., expresses the liabi- 

lity of a person who accepts a bill 

in blank in these terms : “lie gives 

an apparent authority to the per- 

son to whom ho issues it to fill it up 
to the amount that the stamp will 
cover ; he does not strictly author- 
ise him, but enables him to fill it up 
to a greater amount than was in- 
tended. Where a man has signed a 
blank acceptance, a nd has issued it, 
and has authorised the holder to fil l 

it up, he is liable on the hill, what- 

ever the amount may he, though 
ho lias given secret instructions to 
the holder as to the amount for 

which he shall fill it up ; he has 
enabled his agent to deceive an 
innocent party, and he is liable. 
Sometimes it is said that the ac- 
ceptor of such a hill is liable be- 
cause hills of exchange are negoti- 
able instruments, current in like 
manner as if they were gold or bank 


notes ; but whether the acceptor of 
a blank hill is liable on it depends 
upon his having issued the accept 
aueo intending it t,o be used. No 
case has been decided where the 
acceptor has been held liable if the 
instrument has not been delivered 
by the acceptor to another person.” 

3 “When a negotiable instru- 
ment has been lost or has been 
obtained from any maker, ac- 
ceptor, or holder thereof by means 
of an offence or fraud, or for up- 
lawful consideration, no possessor 
or indorsee who claims through 
the person who found or so ob- 
tained the instrument, is entitled 
to receive the amount duo thereon 
from such maker, acceptor, or 
holder, or from any party prior 
to such holder, unless such posses- 
sor or indorsee is, or some person 
through whom he claims was, a 
holder thereof in due course.” 
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of a holder in due course, or one occupying that position. 

The section in terms only applies to instruments lost, or 
obtained by means of a fraud. Where, therefore, the holder 
of a negotiable security entrusts it to his broker or agent Cases of 
for the purpose of dealing with it in a certain way, and a ^ oncy * 
the agent puts the security into circulation, the holder will 
be precluded, as against one who takes it from the agent 
in good faith as a negotiable security, from denying it to 
be such. 

The general rule is within the principle of the decision Goodwin, v. 
in Goodwin v. Hobart. s 1 in the House of Lords, and may be 1.187b] 

stated shortly in the words of the judgment in Rurnhall v. * 

The Metropolitan Bank . “If a party possessed of a security 
purporting on the face of it to be transferable by delivery, 
chooses to leave such security in the hands of a third party, General Rule, 
and the latter makes it over to a loua fide holder for value, 

Hie true owner must be taken to have brought about his 
own loss, and cannot recover it back. 2 

Thus ill Rurnhall v. The Metropolitan Bank* the plain tiff 
deposited certain scrip certificates with his stock broker to 


1 Where Lord (’aims observes : 
“ The scrip itself would be. a re- 
presentation to any one taking it 

a representation which the 

appellant must be taken to have 
made, or to have been a party to 
— that, if the scrip Mere taken in 
good faith, and for value, the per- 
son taking it would stand to all 
intents and purposes in the place 
of the previous holder. Let it be 
assumed, for the moment, that the 
instrument M r as not negotiable, 
that no right of action Mas trans- 
ferred by the delivery, and that 
no legal claims could be made by 
the taker in his own name against 
the foreign Government, still the 
appellant is in the position of a 
person who has made a representa- 
tion, on the face of his scrip, that 
it would pass with a good title to 


any one, on his taking it in good 
faith and for value, and wh<^ has 
put it in the power of his agent to 
hand over the scrip’ with this re- 
presentation to those who are in- 
duced to alter their position on 
the faith of the representation so 
made. JVIy Lords, I am of opinion 
that on doctrines well established, 
of which Pickard v. Scars [G Ad. & 
E», 471] may be taken to lie an 
example, the appellant cannot be 
allowed to defeat the title which 
the respondents have thus ac- 
quired.” L. R., 1 Ap. Ga., 490 
[1S7G]. See also per Lord ifather- 
ley, 49*1; per Lord Stdborne, 407, to 
the same effect. 

2 L. U., *2 Q. P>. D., 104 (197) 
[1877]. 

3 L. R., 2 Q. B. D., 194 [1877]. 


(’, LE 
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pay the remaining instalments as they fell due, and to 
hold them as the plaintiff should direct. The stock broker 
fraudulently deposited the certificates with the defendants 
as security for money due from him to them. The de- 
fendants wore not aware of any fraud, and the certificates 
themselves stated that on the payment of the instalments 
the bearer would bo entitled to be registered as the holder 
of certain shares in the Anglo- Egyptian Banking Company. 
The Court held that the case came within the principle of 
estoppel stated in the judgment of Lord Cairns in Goodwin 
v. Robavts , l and also within the principle of the decision 
in that case as decided in the Exchequer Chamber 2 with 
regard to the usage of the monetary world in respect of 
such certificates. 

But where share certificates were issued to the registered 
shareholders with a blank form of transfer at the back ac- 
companied by a blank form of ] >o w e r-o 1-atto r n oy to enable 
a transferor to execute a surrender and cancellation of the 
certificate in favour of the transferee who, on desiring to 
have his name registered, would insert his name in the 
blank transfer aiuUleposit the certificate with the Company 
for registration, and the agents of the transferee without 
his knowledge filled in his name and address in the forms 
and obtained money from a bank upon the security of the 
share certificates, which were allowed to remain in their 
possession as brokers r f it was held that only an inchoate 
title had passed to the bank, and that; the defendant was 
not effected by any estoppel. “ The certificates,” said 
Cliitty, J., “ contemplate transfer by getting in the name 
of the transferee and by registration in the books of the 
Company. . . . There is on the face of thorn an engage- 
ment that the shares thereby represented are transferable 
only on the surrender and cancellation of the certificate. 

, . Estoppels cannot be manufactured arbitrarily ; and no 


1 L. it., 1 Ap. Cas M 476 (490) [1876]. 

3 L. R., 10 Ex., 337 [1875]. 
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estoppel can be raised on a document, inconsistent with with the terms 
the terms of the document itself.” 1 * * * * * * ment. ed ° CU 

The question of estoppel was nnfeh considered in the Genuine ac- 
cuse of Bank of England v. Vagliano Brothers * in all the 
Courts, though the decision in part is as tx> the effect of w nieut f 

/ , n 1 > r which in after- 

a section in the Bills of Exchange Act of 1882. 8 The wards obtained 
plaintiff, who traded under the name of Vagliano Brothers, servant! 4 <>f 
sued the Bank for a declaration that the Bank were not 
entitled to debit him with the amount of certain forged 
bills of exchange accepted in good faith by him. It ap- 
peared that one Vucina, a foreign correspondent of the 
plaintiff, was in the habit of drawing upon him and some-* 
times made the bills payable to the order of 0. Petri di 
and Co. of Constantinople. One Glyka, the correspondence 
clerk of the plaintiff, forged the signature of Vucina to 
bills, purporting to be drawn by Vucina on the plaintiff to 
the order of 0. Petridi and Co. Glyka then placed among 
the plaintiff’s correspondence counterfeit letters of advice 
relating to the forged hills, and by this means procured 
the genuine acceptances of the plaintiff. Gly ka then forged 
upon the bills endorsements purporf\ig to be those of 
C. Petridi and Co., the payees, who were an existing firm 
in close business relations with the plaintiff, and was ]>aid 
across the Bank’s counter the amounts for which the bills 
were drawn. 

It was held by the Court of Appeal, affirming the deci- 
sion of Charles, J., that the plaintiff had not been guilty 
of negligence immediately connected with the transaction, 
so as to disentitle him to recover the amount of the forged 
bills with which the Bank proposed to debit him, and 
that the section of the Act afforded no protection to the 

1 Colonial Hank v Hepworlh , Vagliano Brothers v. The Tank of 

L. It., 3(i Oh. I)., .‘Hi (o.3) f 1SS7J. England. 

* L. It., Ap. Ca., ’91, 107 [in the * 4d A 4<>yict., c. 61, s. 7, s.s. 3 : 

House of Lords], reported iriL.lt., “Where the payee is a fictitious 

23 Q. B. 1)., 243, in the Court of or non-existing person, tin; bill 

Appeal, and in L. It., 22 Q. B. D., may be treated as payable * to 

103, before Charles, J., sah uom bearer.” 
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defendant Bank, as 0. Petridi and Co., being an existing 
firm, could not be said to be “fictitious or non-existing 
persons.” 

The House of Lords were divided in opinion, but the 
majority reversed the decision of the Court of Appeal, five 
members of the House 1 being of opinion that 0. Petridi 
and Co. were fictitious payees within the meaning of the 
section. Four members of the Court 2 based their opinion 
in whole or in part upon the conduct of the parties, and the 
two dissentient members 3 * * were in favour of the plaintiff on 
both the above grounds. 

K.stopiK'i limit ' [f one without enquiry takes from another an instru- 
i.onu ruio ment signed in blank by a third person, and fills up the 
blanks, lie cannot, even in the case of a negotiable instru- 
ment, claim to be a purchaser for value without notice, so 
as to place himself in any better position than the person 
through whom be claims, in Fmncc v. Clark?' the plain- 
tiff deposited share certificates with a person named ( dark as 
security for £150, handing him a signed transfer with the 
name of the transferee, the consideration, and the date 
left in blank. CliVk deposited the certificates and the 
blank transfer with the defendant Q as security for £250, 
who subsequently filled in his own name as transferee 
and sent the transfer to the Company for registration. The 
plaintiff sued Clark's administratrix and Q, (offering to 
pay the latter the amount duo by himself to Clark) for an 
account, and to have the shares retransferred. The Court 
of Appeal held, affirming the decision of Fry, J., 6 that. Q 
had no claim against the plaintiff except for what was 
due by the plaintiff to Clark. The Earl of Selborne, L. C., 
after referring to JLujarth v. Latham , 6 Hatch v. Scarlet? 

1 Lord llalslmry, L. C,, and the 

Lords Watson, Herschell, Mac 

wight-on and Morris. 

0 Lord Halshnry, L. C., the 

Karl of Sol Borne and t he Lords 
Watson and Maciui'diten. 

u Lord Dvamweli Lord Field. 


4 L. K., ‘20 Ch, 1 )., 2»7 [1S84J. 

5 L. R., 22 Oh. !>., 830. 

• L. R., 3 q. 15. I)., 643 [IS7S], 
per Bra rn well, B., at p. 047. 

7 2 Sin. & (Jiff., 147 (18541, P<r 
Stuart, V, O., at i>. 1 ,>2, 
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and Taylerx . (Ireat Indian Peninsular Co d observed: “ He 
cannot, by bis own subsequent net, alter the legal character, 
or enlarge in his own favour the legal or equitable opera- 
tion of the instrument ; ” and further hold that the 
absence of any proof that such transfers \v#re by mercan- 
tile usage negotiable rendered it unnecessary to consider 
whether such usage* if proved, would have brought the case 
within the authority of Goodwin v. Hobart*} 

Hut* where a person takes documents of value, whether a person uu 
negotiable or not, from a broker or agent whom he knows 
to possess only a restricted authority, he must enquire as 
to the limits of that authority, i l 2 3 >' < t ,l r ulJ 

In Sheffield v. The London Joint Stock Bank} the plain i- 
iff. Lord Sheffield, gave one Easton authority to borrow 
£2(1,000 upon the security of certain stock and bonds. These 
bonds, with the stock certificates and the transfers of the 
stocks executed by Lord Sheffield, were deposited by Easton 
with one Mozley, who lent Easton the sum required. Moz* 
ley, as security for large loan accounts which lie had with the 
defendant Banks, deposited with them some of the stocks, 
transfers, and bonds, together with otKjr stocks belonging 
to his customers, the transfers of the stock being filled up 
with the names of officials or nominees of the Ba#iks. 

Mozley eventually beeame bankrupt, and the Banks sold 
some of the securities to repay themselves for the debt 
due to them by Mozley. The action was brought by Lord 
Sheffield and Easton, claiming that they were entitled to 
redeem the securities on paying what was due to Mozley V, 
trustee in liquidation, for redemption of the unsold 
securities, and damages. The Court of Appeal held that 
the Banks were in the position of purchasers for value 
without notice, having the legal title to the securities, and 


1 4 Deft. & J., 550 [1S50], per 
Turner, L. J., at p. 574. 

2 L. R., 10 70, m ; L. R., 

1 A]>. Can., 470 (_ 1 S70J. 

3 17. R., M Oh. I)., 05 (C. A.) ; 
S. C., L. R., 10 Ap. Cas., 'XY.l [1SSSJ. 


See also Simmons v. London- Joint- 
Stock fiankm L. R., 1 Oli. Mil ,‘270 
[1S00J a similar rase, ami the defi- 
liition of ‘ negotiable securities/ 
at ]>. *204, 
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believing that Mozley had authority to deal with them as 
his own. The House of Lords reversed the decision of 
the Court of Appeal, being of opinion that the Banks 
either actually knew or had reason to believe that the 
securities did cr might belong, not to Mozley but to liis 
customers, that they were bound to enquire into the extent 
of Moz ley’s authority, and that the plaintiffs were entitled 
to succeed whether the securities were negotiable or not. 

The principle would seem to be that in order to raise 
an estoppel against Lord Sheffield, it was necessary to 
show that lie so acted as to lead the Banks to believe that 
they were acquiring a good title, Mozley being known to 
possess only a limited authority. 

This principle was applied in The Colonial Dank v. 
Cady where the English executors of an English holder 
of shares in an American Railway gave them to their 
brokers in London and signed blank transfers with a 
power-o (-attorney indorsed on the share certificate in order 
to enable the brokers to register the shares and draw the 
dividends. The brokers fraudulently deposited the shares 
with the defend antvRank as security for advances to them- 
selves, and became bankrupt. By Now York law the regis- 
tered owner of shares delivering signed transfers would 
be estopped,- from establishing his title, but the transfers 
would require to be authenticated, and this was also the 
practice of the London Stock Exchange. The House of 
Lords held, affirming the decision of the Court of Appeal, 
that the conduct of the executors in delivering the trans- 
fers was consistent with the intention either to sell or to 
pledge the shares, or to have themselves registered as the 
owners, and that the Bnuk ought to have enquired into 
the broker’s authority ; the plaintiffs, therefore, were not 
making a claim inconsistent with anything they had said 
or done. 

* L. R., 35 Ap. Oas., 207 Lord Ilerschcll: L, U., 15 Ap. 

L. JL, :iS Oli. IX, 388 (O. Cas., pp. 283, 280. 

A.). See the rule as stated by 
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Im conclusion a few other cases require to be mentioned — 

Where one has admitted a forged signature to a bill of 
exchange or note to be his own, ayd has thereby altered 
the condition of the holder to whom the declaration or ad- 
mission has been made, he is estopped frqm denying his 
signature upon an issue joined in an action upon the instru- 
ment . 1 And a person who knows that another is relying 
upon his forged signature to a bill will not be permitted 
to lie by and not divulge the fact until the position of the 
other has been altered for the worse . 2 3 4 The question whe- 
ther a forged bill has or has not been adopted by the person 
whose signature is forged is one of fact, but the adoption^ 
of a bill may be a matter of legal inference front ascer- 
tained facts . 8 

In Mackenzie v. British Linen Co.,* one Fraser forged 
the names of A and B as drawer and indorser to the Com- 
pany, who discounted the bill for Fraser wjio signed it as 
acceptor. The bill was dishonored, notice being sent to 
A and B on a. Saturday. They did not communicate with 
the Bank, and on the following Monday, F raser brought 
to the Bank a blank bill with A’s anX^B’s names forged as 
drawer and indorser. The defendants agreed to accept 
the bill in renewal of the previous one. The secoinj bill 
was dishonored, and notice was given to A and B three days 
before due date, and again upon dishonor. T'be Bank were 
informed of the forgeries a fortnight after the first notice, 
and A and B declined to pay the amount of the bill. A 
stated that Fraser had admitted to him that he had forged 
his name on the first bill, but assured him that the bill had 
been taken up by cash, so he did not think it necessary to 
inform the Bank. He denied any knowledge of the second 
bill until lie received the Bank’s notices* The Company 
charged A to make payment of the second bill on the 

1 Brook v. Hook , L. K., 6 Exch., 2 Maekenziew British Linen Co., 

89 (99) [1871] ; A shpitel v. Bryan , L. li.\ 9 Ap. Ca., 199 [1881 J. 

3 B. & 8. 474 (492) [1893]. ’ 3 lb. 

4 L. It., 9 Ap. Ca., 82 [1881]. 


Adoption of 
forced signa- 
ture* 


There must hp 
change of posi- 
tion and silence 
is not always 
sufficient. 



No presump- 
tion of author- 
ity as to oilier 
signatures. 
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ground that it was drawn and indorsed and presented to 
the Bank with his knowledge and authority, and that lie 
had by his conduct misled the Bank into believing that his 
signature was genuine, and had assumed the responsibility 
attached to the ..drawing and indorsement. The House of 
Lords, reversing the decision of the Court of Session, held 
that the circumstances of the case raised no estoppel against 
A, that A’s mere silence for a fortnight from the time when 
lie first knew of the forgery (during which time the posi- 
tion of the Bank was in no way altered for the worse) 
could not he held as an admission or adoption of liability, 
and that the ease fell outside the definition of Parke, B., in 
Freeman v. Cooke} 

The payment by a party of one bill which purports to 
hear his acceptance does not, (in the absence of a course of 
business, or of any evidence of authority or of a ratification 
or representation on his part,) afford any presumption that 
all subsequent bills bearing the same sort of acceptance 
were authorised by him. 

In Morris v. Bethel the defendant was sued upon a hill 
of exchange which poore his signature as acceptor. Ho 
pleaded that the acceptance was not his signature, nor was 
it written with his authority or adopted by him, and the 
jury so found. The plaintiff, however, relied upon the 
fact that the defendant had paid another bill (of which the 
plaintiff was the holder), upon which the defendant’s name 
was written as acceptor without his authority. “ There 
•was no evidence,” said Bovill, (J. J., u that the defend- 
ant ever knew that the plaintiff was the holder of the 
former bill. If it were made to appear that there has been 
a regular course of mercantile business, in which bills have 
been accepted by a clerk or agent whose signature has been 

* 2 Excli., Urn ; L. R., 0 Ap. Ca., bills of the same party. See, how- 
87, n. See Bather v. Oimjdl, 3 Eap., ever, Morris v. Bet-hell, L, R., 5 
60 [1X00,] where the defendant was 0. P., 47 [1809]. 
hold, to have adopted the accept- a L r> j> ? , 17 uVO) [IS/Td]. 
a nee by payment of other forged 
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acted upon as tlie signature of his principal, then 4 would 
he evidence, and almost conclusive evidence, against the 
latter tliat the acceptance was written by his authority. 
That Was the case of Barber v, ( iingdl , l . . . If the de- 
fendant had by his conduct led the plaintiff to suppose that 
the acceptance was his genuine signature or was author- 
ised by him, lie might bo estopped from disputing it ; 
otherwise not. 

In Bl alien Chand v. Ilajendro Kl. shore Singh , 2 the bond 
fide holder for value of a forged hundi to whom, after 
dishonor, it had been transferred by indorsement by the 
payees who knew at the time of indorsement that the hundi 
was forged, sued the payees on the hundi to recover the 
amount he had paid them for it. The payees wore held 
estopped from setting up the forgery so as to defeat the 
suit. 

In The Tine Art Society v. The Union Tank of Tondo/i 
the plaint iffs intrusted to their Secretary, for the purpose of 
payment into their account with the defendants’ Bank, 
certain Post Office orders. The Se(\jt ary paid them into 
an account which he kept without his employer's knowledge 
in the same Bank, and the Bank collected the proceeds of 
the orders and handed them to him. It was contended for 
the defendants that t he orders in the hands ’of a banker 
became <ytaai negotiable instruments by virtue of a Post 
Office Regulation, which provided that the orders, when 
stamped with the name of a hanker, became payable with- 
out the signature of the payee, so that the defendants 
obtained an independent title to them upon the authority of 
(ioodnin v. Roharts ; 4 but the Court of Appeal held that 
the regulation merely operated to substitute the signature 
of the hanker for that of the payee, and did not confer 
upon the instruments in the hands of hankers the charao 


1 a Esp., m fisoo]. 4 l. io Ex., to, ; l. n. # i 

2 I. L. It., f> All. , :m [ iss;p. Ap. Oas., 470. ^ 

» L. It., 17 q. u. !>., 70.7 [ISSOj. 
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tor of instruments transferable by delivery to bearer, 
and that the plaintiffs bad not been guilty of any negli- 

It may here be observed that where, in any particular 
trade, warrantseire issued warranting wharfingers and others 
to deliver particular goods, such warrants may become 
negotiable and be dealt with as securities. So in Merchant 
Bankhuf Co. v. Phoenix Bessemer Co . l the holders for 
value of certain iron warrants were held, by the usage of 
the iron trade, to be entitled to the goods free from any 
vendor’s lien. “ If,” said the Master of the Rolls, 64 you 
.give a person a document intending he shall use it in that 
particular way by obtaining money upon it, you cannot 
afterwards he allowed to say, as against persons from 
whom he has obtained money, that the person is not to 
have the benefit thereof.” 1 In Bombay it lias recently 
been held that a railway receipt is not a document of title 
within the meaning of section 103 of the Contract Act. 2 


1 I.. R., 5Cli. I)., 205 (217) [1877]. Railway Co. v. JTanmandas , I. L. 

2 The Great, Indian pe ninsular It., 14 Rom., 57 [1880]. 
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Estoppel in connection with Companies. 

Estoppel by conduct -No estoppel where contract foreign to purposes of 

incorporation — Contracts ultra -sires illustrated — Agency -Part perform - 
ance— Estoppel in connection with Companies classified — (a) As to mem- 
bership and retirement — (A) As to tho register — (<■) As to the issuing of 
certificates of shares - (el) As to debentures irregularly issued— (c) Issue 
of paid-up shares — (/) Negligence on tho part of members of a Company 
— ((/) Effect of Company’s seal — Estoppel by negligence — Effect of agree- 
ments not under seal — Part performance — Ratification— Matters neces- 
sary for ordinary business. 

The principle of estoppel by conduct applies to Corpo- 
rations as well as to individuals. A Corporation is bound 
as much as an individual by the wrongful acts of its ser- 
vants. and the result of misrepresentations by an agent is 
the same in the case of a Corporation as in the case of an 
individual. 1 \ 

But a distinction must first be dravvilas to whether the 
matter in suit is within the scope of the general powers of 
the Corporation or ultra vires of those powers. Companies 
may be bound by contracts entered into on their behalf 
for purposes which have been treated as within the objects 
of their Acts, or by a continued course of dealing in relation 
to their shares, but contracts foreign to the purposes for 
which a Company has been established will not bind it. 2 
Such contracts arc prohibited by implication, since they 


1 Eastern Counties Mail way Co. 

v. Hawkes, o H. L. Cas., 331 (370) 
[1855] ; Mould xworth v. City of 
Glasgow Bank, Tj. R. , 5 Ap. (’as., 
317 (331) [1S80J. A person may by 
estoppel become a Director of a 
Com [>any. Hoc The York Tram- 
vmys Co. v. Willows, L. R., 8 Q. B. 


IX, m [1882] ; In re British and 
American Telegraph Co L. R., 
14 Eq., 31b [1872 J ; In re Great 
Oceanic Telegraph Co., L. R., 13 
Eq., 30 [1871]. 

2 Eastern Counties R ail w ay Co. 
v. Ilawkes, 5 II. IfT (Jus., ^331 
(381). 
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would result in an application of the funds for it purpose 
unconnected with the purpose of incorporation . 1 * * * * * * * 

In re the Companies Acts, K.r parte Watson 9 illustrates the 
above principle. There one Watson had advanced money 
to a Building Society upon the security of the promissory 
notes of the Directors. The Society aS then constituted had 
no borrowing powers, hut subsequently acquired borrowing 
powers, when the representative of Watson received from 
the Directors a deposit note under the seal of the Society 
lor the amount due, stating the sum to have been lent on 
the date of the deposit note. In a claim by the representa- 
tive 1 to rank against the assets of the Society, the Court 
held that there was no estoppel against the Society to dis- 
putes the validity of the 1 deposit note 1 , it being well establish- 
es! that a corporate body cannot be estopped by deed or 
otherwise from shewing that it had no power to do that 
what it purports to have done ; 9 and that the deposit note 
liael boon given in discharge of an invalid debt. It made 
no difference that the parties acted in perfect good faith. 
“They are bound by/ tile law, though they did not under- 
stand it.” And pej/ons elealing with a Corporation having 
limited powers of borrowing are put upon enquiry whether 
that limit is being exceeded.* 

In lilackhnni and District .Dene fit Du lid I nr/ Society v. 
C nullj/'e , Brooks C Co.f it was held that Directors by as- 
senting to entries in a banker’s pass-book which, as between 
individuals sui juris, would have established the payment of 
the sums borrowed, could not bind a Society which had 
borrowed money, and that the acts of the Directors were 
not to be considered the acts of the Society. 


1 Mayor of Norwich v. Norfolk 

Hailway Go,, 4 151. & 151., 097 (415) 

[1855]. See Attorney-General v. 

Great Northern Railway Co 1 Dr. 

* Sin., 154(150, IDO) (1800], where 

the reason is well stated. 

* 1„ R-. ;JI Q. B. 1)., :i()1 tlSHSj. 

See British Mutual Bankiny Co. v, 

Cham wood Forest Bailway Co., 


L. 11., 18 Q. 15. 1)., 714(1887], 

3 See FairlUle v. Gilbert, 2 T. K., 
109 [1787]. 

* See Chapleo v Brum wide Build* 
iny Society, L. It., 0 Q. 15. D., 000 
[1881]. 

* 1. L. K„ 22 Ch. D., 03 (70) 
[18S‘JJ. 
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The rule may he stated in another form, namely, that No estoppel 
there can be no estoppel in the face of an Act of ParUa- oV'carlimncut. 
ment. 1 * 3 The oases of 1 [ill v: Manchester and Salford Water- 
works Co 2 and J lotion v. Westminster Improvement Com- 
missioners 6 were cases of estoppel lay deal, the defend- 
ants being held estopped by their own solemn acts from 
denying that certain sums were lent them by the plaintiff. 

It seems, however, to be clear that they might have opened 
the estoppel by shewing that the bonds were inconsistent 
with the statutes under which they professed to act. 4 

If the undertaking is within the general scope of the Agency, 
powers of the Corporation the question is generally one of* 
agency, and the rule of estopped by conduct may apply. 

If the other contracting party had no notice of irregular 
acting on the part of the Corporation, the defence of irre- 
gularities and the omission of requirements is not open to 
the Corporation. The case is sometimes strengthened by 
some representation on the part of the Company to the 
(diced, that the contract conforms to the requirements of 
law. 5 The doc, trine of part -performance applies where a Part perform - 
Corporation lias allowed a party with idiom if is dealing to ,UK '°* 
perform his share of an agreement, and by the acts of its 
servants has permitted the agreement to pass from* the 
executory stage to that of a complete or executed contract. 

Where there has been part-performance on the one side or 
ratification on the other, and a (Corporation, having taken the 
benefit of an agreement, seeks to repudiate it on the ground 
of irregularity, such attempted repudiation amounts to a 
fraud, which a Court of Equity will not suffer to prevail.** 


1 See Barrow's rase, L. U., 14 Oh. 

I)., 441, per Bacon, V. C. ; Fair title 
v. ( iilherl , supra : and as to public 
matters, see Mac Allister v. Bishop 
of Bochesfer , L. R., 5 0. P. 1)., PH 
j issnj. 

3 R. & Ad., 514 [1831]. 

a 7 Kxeli., 7S0 [-JS.VJJ. 

4 See per Baron Parke, - B. 

k Ad., 555 [1S31J. 


h Bigelow on Estoppel, 5th ed., 
401 — 47(1. 

6 See Melbourne Banking Cor- 
poration v. Ilrowjham , L. R., 4 
App. Oas., 1 51 i (100/ [IS7SJ. See 
Mayor of V older minster v. Hard- 
wick, JL, K., 1) Ex., 13 (IS) | IS 73 1 ; 
Hcclexiasficul Commissi oners v. 
Merral, L. It., 4 K^flSniStel] ; 
Wood v. Tat,, *J 1>. Sl V. (N. It. i. 



GOMI* ANTES. 


m 2 


[part 1. 


Estoppel a in 
connection 
with Com- 
panies 
classified. 


Membership, 


Ketirenient 


Estoppel by 
coLuluct. 


Horn bay deci- 
sions. 


Delinition of 
(i member,” 


The Indian eases afford little assistance, but the Indian 
Companies Act (VI of L882) 1 reproduces the English 
Acts, 2 and the same “estoppels ‘may arise. These may be 
briefly noticed under the following heads : — 

(a) As to membership and retirement. 

i. A person may by estoppel become a member of a 
Company, although the conditions precedent to his being 
made a member have not been formally observed, where he 
has acted as a shareholder, and the Company by their acts 
have treated him as such. 

ii. Similarly, a person who has not formally retired 
from membership may by estoppel cease to be a member 
where the Company have ceased to recognise him as a 
member, and where by bis conduct he has evinced an in- 
tention to retire. 

In the above instances the general rules as to estopped 
by conduct will apply against either the Company or the 
shareholder, the Company being precluded from denying 
that, lie is a member, or that he lias ceased to be a member, 
and the shareholder l;dng estopped from denying or assert- 
ing his membership, as the case may be. 3 

Some ol the leading features of the subject arc discussed 
by Westropp, J., in the Bombay cases presently to be 
noticed, where also the English decisions prior to 1867 are 
observed upon. 4 

Members are defined to be the subscribers of the Memo- 
randum of Association, and every other person who has 
agreed with the Company to become a member and whose 
name is entered on the register. 5 


-t 7 ( 1800] ; Fishmongers' Com pa up 
v. Robertson,?* M. k (4r., 131 [1843|; 
Copper Miners of Enghind v. Fox, 
10 Q. B. t 229 ; 20 L. J. (Q. B.), 
174 [1851], as to part- performance 
and ratification. * 

1 llepoaling Act X of 18(50. 

9 25 and 20 Viet., c. 89 ; 30 and 31 
Viot;'c. lftH-40 and 41 Viet., c. 36. 
* Liu.lley on Companies, 5th 


<‘d., 43 57, 421, 757, where* the 
subject is minutely examined. 

4 In re East Indian Trading and 
Banking Co., 3 Bom. H. C. (O. 0.), 
113 ; In re Mercantile Credit and 
Financial Association , Ex parte 
Balvi , 3 Bora, H. O. (O. C. ), 125 
[1806]. 

5 Indian Companies Act (VI of 
18S2), s. 45. 
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The estoppel against individuals may be illustrated by Between Mi- 
ll umerons cases. The payment of calls , 1 the signature cl' compantos. 
a proxy by a purchaser of shares informally transferred , 2 
notice of the sale given to the Company by a purchaser 3 — 
have been held under certain circumstancesi sufficient. The 
non-execution of the Company’s deed of settlement has been 
held a defence even where calls were paid. 4 * * 

Neither can a Company as against members avail itself 
of informalities in the transfer of shares where the Com- 
pany itself lias recognised such transfer and others have 
acted on the faith of it ; 6 even where shares have been im- 
properly issued they may be treated, as existing where a* 
shareholder has acted upon them . 0 

Where, however, there has been a mistake through ignor- Exception, 
ance, and a Company has registered an improper transfer, 
but not so as to induce others to act upon it, no estoppel 
arises. It is, of course, otherwise where persons have bond 
fide purchased shares on the faith of a Company's register 
or certificate . 7 


1 Barnes v. Purnell , 2 11. L. 
Cas., 407 [1840]. 

8 Sheffield and Manche.sf.t r Rad- 
lean Co. v. Woodcock, 7 M. k W , 
57 1 [ 1844]. Sou also Cheltenham 
Radical/ Co. v. Daniel , 2 (,). B., 281 
[1841]; Birmingham , Bristol , <(r., 
Radical/ Co. v. Locke, 1 Q. !>., 250 
[1841]; Loudon (fraud June! ion 
Railtcai/ v. Graham, 1 ( A >. B., 271 
[1841] ; Crow ford dr High Peak 
Railway Co. v. Lacey , 5 Y, & ,J., 80 
[1N29], 

a Cheltenham <0 Great Western 
Union Railway v. Daniel, 2 Q. )>., 
28 1 [184 lj. 

4 Irish Peat Co. v. Phillips, 1 
B. k Sin., 508 [1861]. See Water- 
ford, Wexford, dr., Railway Co. v. 
J* id rock, 8 Ex., 270 [ 1 855* J ; Carmar- 

then Ra ilway Co. v. Wright, lFos. & 
Fin. , 282 [1858]. See also Coleman's 

case , 1 I>uG. J. k Sm.,405 [1800]. 

* Taylor v, U-ughes , 2 Jo. k Eat., 


24 [1K4*h ; Jtmh's eat*, L. It., 6 If. 
I.., 37. am\ L. <: ( ’ll. Ap., 21(1 
[1870] ; G rw/y\s case , 1 EuG. J. k 
Sin., 488 [1805] ; Bargain v. Short- 
ri't'je. 5 H. L. Oas., 297 ; 

Sfrajj'on's Executor's case, 1 DeG. 
M. k G., 570 [1852] ; Lanes case , 1 
DeG. J. k S., 504 [1805 1. 

6 Ch all is' s case, I u K . , 0 Cl i . Ap,, 
200 [1870] ; Hards case, L. R., 4 Oli, 
Ap., 505 [1800] ; Cam./ hell's case, 
L. R., 0 (111. Ap., 1 [1875]. Sou con- 
tra Rank of Hindustan x. Alison, 
L. n. t 0 C. 1\, 54, 222 [1870]. 

1 Sec Si mm v. Anglo- American 
Telegraph Co., L.R., 5 Q. B.D., 188 
[1870] ; Hare. v. L. d- N. W. R. Co., 
Joints, 722 [1800]; Shropshire Union 
Jly , Co. v. The Queen, L. R., 7 E. 
& I., Ap., 400 [1875]; Ward v. S. 
E. Ry. Co., 2 E. & E., 812 [1800] ; 
Bahia J- San Francisco Ry. Co., 
L. R. f 5 Q. B„ 584 v. 

Front ino, L. U., 5 Ex., Ill [1870]. 



224 


COMPANIES. 


[PART I. 


Between ercli- As between a creditor of the Company and a person who 
huidvi'!ij U sought- to be treated as a member, the rule of conduct 
operates to create an estoppel where a person not a share- 
holder lias been treated by the Company as if lie were one, 
but does not operate so as to prevent a creditor from pro- 
ceeding against a shareholder, who, though not formally re- 
tired, has been treated as having done so by the Company’s 
servants . 1 

The Indian case-law on the subject remains to he noticed. 

In re East Indian Trading and Banking Co ? Jamnadas 
Sarah! alls case? and the following case, decided before the 
^Indian Companies Act, are nevertheless valuable, as the 
English cases are examined and followed. In the first 
case, one Jamnadas, the allottee of 25 shares in a Com- 
pany registered under Act XIX of 1857, signed the Memo- 
randum and Articles of Association, and paid the first call 
on the 28th September 18fid, on which day he sold the 
25 shares to Bhag vandas, the Chairman of the Company. 
Bhagvandas had made an arrangement with IVanjivandas, 
another Director, amUtwo other persons who were mem- 
bers of the firm of Jtdiiku Babaji and Co., the Managing 
Vcii.torof Agents of the Company, to buy 2,800 of the Company’s 
«i Hires neglect* shares, expecting that the market would rise. Upon those 
transfer to shares being divided, the 25 shares bought from Jamnadas 
liltMe ^eon^ 1 came into the hands of Bhagvandas. The two other Direc- 
tnbutory. ( ors vv( » r( . ignorant of the joint purchase. Bhagvandas 
obtained a certificate for the 25 shares, certifying that 
Jamnadas was a shareholder, and paid the second call, but 
the shares were never transferred to his name on the regis- 
ter. The Articles of Association required the consent in 
writing of the Directors before a transfer could be made. 
Jamnadas having applied to have his name removed from 

1 Lindley on Companies, 5th ed., v. Bosau(fUet, Hi Beav., 81 ; fiat gain 
51 ; Moss v. SI navi Uondola Co., 17 v. Short-ridge, 5 H. L. Cas., 207 
C. B., ISO (1855) ; Bailey v. Unifier- [ 1 855 J ; Taylor v. Hughes, 2 Jo, & 
sal President Life Assam., 1 -C. B. La., 24 [IS44J. 

(N. i t: r, ’ 1857] ; Hosanquel v. 2 o Bom. H. C. (O. 115 

tdhortrhlge, 4 Lx., ODD ; Abort ridge [lSGtiJ. 
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the list of contributories and the names of Bhagvandas’s 
trustees substituted, Westropp, J., held hpon a review of 
the authorities that the unauthorised, acts of Bliagvandas 
could not bind the Board, and that Jamuadas was liable as 
a contributory. “ Adopting the language ofjjord llom illy 
in White's case*” observed Westropp, J., 44 1 may say — 

‘Here the transfer takes place in September 1863, and the 
winding up order is not made till 1866, and there is no 
quarrel. There is nothing to stop the registration of the 
transfer; why does not the vendor compel the purchaser 
to register the shares ? He could have done so ; but lie 
has taken no steps for that purpose ; and assuming,’ a point 
upon which I express no opinion, 4 that the purchaser is 
bound to make good to him the price of the shares, and to 
indemnify him from all consequences, that is relief to he 
sought in a suit between those two persons. But in the 
case before me, I have to regard the rights ajid condition 
of the shareholders themselves. How are the shareholders 
of the Company affected ? They say, you were bound to 
let us know what was the state of .^lie Company [at the 
earliest period, and as you have not thought lit to do so, 
but have held your peace for a period of* three years and 
done nothing whatever, you cannot complain now ; and 
we insist upon having you on the list of shareholders, you 
not having taken any step to enforce your right to get 
the transfer made.’ ” 

> 

In re Mercantile Credit and Financial Association, Ex Company not 

n , . . allowed to iako 

parte M. A. Jhdm /• was a case under the early Companies advanta^o of 
Aets s relating to the neglect, by a Company to register the 
transfer of its shares. The Company purchased certain of 
its own shares in scrip, but no transfers were executed by 
the vendors, and the shares continued to stand in the ven- 
dors’ names. The Company having, by their conduct before 
and after the purchase, estopped themselves from hiking ad- 
vantage of their own neglect to register themselves as the 

1 L R., 3 15q., 80, [1800]. a 3 Bom. 11. C. (O. O.), 

8 XIX of 18.37, VII of ISOO. r 
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holders, it was held that the name of the Company should 
be substituted for the names of the vendors. Westropp, 
d., having examinee} the authorities, none of which in his 
opinion went so far as in the case before him it was neces- 
sary to go, hejd not without some hesitation, that the Com- 
pany could not take advantage of their own neglect, or that 
of their officers, in not registering the shares in the name 
of the Company, so as to make the original allottees liable. 

A nandji Visram v. Nariad Spinning and Wearing Co,, 1 
though not expressly so decided, appeal’s to go upon the 
ground of estoppel. The defendant took shares upon the 
faith of a document purporting to be the memorandum of 
association. The document actually registered, however, 
contained a material variance, a provision empowering the 
Company to subdivide its shares by special resolution. 
Westropp, C. J., and Sargent, J., held that, even if the 
provision was illegal, its effect was to alter the position of 
the defendant, and the Company were not entitled to treat 
him as a member. 

(/>) As to the regedcr. 

i. A Company is not necessarily estopped as against a 
registered transferee of shares from denying that he is a 
shareholder/ 

ii. A person whose name has been registered may or 
may not be estopped from denying that he is a shareholder. 

The register is only prima facie evidence as to who the 
members are/ and either the Company, or persons whose 
names appear on the register, may show that it is inaccurate 
or imperfect. If there is a valid contract to take shares, 
the person so contracting may be placed upon the register ; 


1 i. I/. It., 1 Bom., 320 [1876]. 
Soo (Inzer at Spinning , dv., Co. v. 
(Urdharlall Ihilpatrmn, I. L. R., 
f> Bom., 425 [1880] ; In re Bombay 
Electrical Co ., I. L. R., 13 Bom., 1 
[1888] ; Imperial Ice Manufactur- 
ing Co. v. Mane her, sham • Barjorji 
IKr L. R., 13 Bom., 415 
[1889], as \o signature of dupli- 


cate memorandum of associa- 
tion. 

a Shropshire Un ion Co. v. A rider - - 
son, 3 Ex., 401 [1849] ; Waterford , 
Wexford , d-<;., Jig. Co. v. Pidcock , 
8 Ex., 279 [1853]. 

8 Indian Companies Act (VI of 
1882), s. 60. See Lindlcy on Com- 
panies, 5tli ed., 00, 100—108. 
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but if there is no binding contract, it is open to him to 
shew that his name was placed on the’ register without 
authority, unless by laches he has forfeited his right to re- 
pudiate the shares . 1 

In the same way a Company having by ipistake regis- 
tered an invalid transfer is not estopped by its register 
from repudiating the transfer as against the transferee . 2 3 4 5 

But it may be otherwise where persons have acted on Estoppel by 
the faith of the register, and it becomes necessary to ex- certificate* 
amine next, in connection with this subject, the case of 
certificates of shares. 

(e) As to the issuing of certificates of shares. 

Companies issuing certi fica tes, under their common seal, 
of stock or shares held by any member of a. Company, 
such certificates being prima facie evidence of the title of 
the member to the shares therein specified , 8 are estopped 
against persons advancing money, or buying upon the 
faith of such certificates from denying their accuracy where 
such persons have sustained loss thereby,* although the 
certificate may have been procured by, forgery or fraud . 6 * 

The around upon which the decisions proceed is that Ground of the 

1 , , i * . . estoppel 

where there is a statutory duty to keep a correct register statutory 
of shares, and the Company, by issuing certificates p/ir- 
porting to specify the holders ol shares and their interests 
as shewn by the register, arm the holders of shares under 
a forged transfer with the means gt holding themselves 


1 Oat v’.v v. Tnrgnand , L. R., - 

H. L., 825 [18(>7]. 

3 See Shmn v. Anglo-American 
Telegraph Co ., L. R., 5 Q. B. D., 
188 [1879]. 

8 Indian Companies Act (VI of 
1882), s. 51, Table “ A.” Art, (2). 

4 See Simm v. Anglo-American 
Telegraph Co ., L. R., 5 Q. B. IX, 
188 [1879]. 

5 Bahia v. San Francisco Ry. 

Co L. R., 3 Q. B. t 584 [1868] ; 

Hart v. Front iuo, B. R., 5 Ex., 1 1 1 

[1870] ; Shropshire Union Ry. Co. v. 


The Queen , L. R., 7 E. &!., Ap. f 490 
[1875]; Shaw v. Port Phillip Alining 
Co., L R., 13 Q. B. IX, 103 [1884], 
where the Company’s seal was 
fraudulently affixed by the Secre- 
tary to a certificate in favour of 
himself, and the signature of one of 
the Directors was forged. See as to 
the estoppel upon a Corporation by 
reason of the negligence or fraud 
of its servants. Mayor , Ac., of the 
Staple of England v. Governor of 
Bank of England , h. \l . ^ B- 
I). ,160 ; and other cases dfted below . 
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out to purchasers or vendors as the true holders, the Com- 
pany is estopped from contesting the accuracy of the regis- 
ter or certificate. Tfie representation by issue of certificates 
strengthens the estoppel 1 * . 

The cases require to be examined briefly. 

In the case of In re Bahia and San Francisco Railway 
Co} certain brokers having in deposit five share certificates 
belonging to a registered holder T, fraudulently transfer- 
red. the shares to S and G, and deposited a forged transfer, 
together with the certificates, with the Secretary of the Com- 
pany, who in the usual course of business after writing 
to T and receiving no answer, registered the transfer and 
substituted the names of S and G for that of T, furnish- 


in o* to S and G certificates to the effect that they were the 
registered holders of five shares. The shares in question 
were transferred through brokers on the Stock Exchange 
to A and B .for value, and their names were registered as 
the holders, share certificates being handed to them. T’s 
name having been ordered to be restored to the register 
by rule of Court, a,, special case was stated to determine 
whether the Company was liable to pay damages to A and 
B. Under the Statute 25 & 26 Viet., e. 89, the Company 
were required to keep a register of its members with full 
particulars, and it was provided by the statute that a certi- 
ficate under the common seal of the Company specifying 
stock or shares held by a member should be prima facie 
evidence of the member’s title, and the register was de- 
clared to be prima facie evidence of the pa rt iculars therein 
inserted. The Court of Queen’s Bench 3 gave judgment in 
favour of the claimants upon the principle of Pickard v. 
Sears 4 and Freeman v. Cooke} holding that they were 
entitled to be placed in the same position as if the shares 
they purchased had been good shares, the measure of 


1 See Lindley on' Companies, Mellor, and Lush, JJ. 

5th od., 64, 484. 4 6 A. & E., 469 [18,37]. 

Q. B., 584 [1868], ‘ 2 Ex., 654 ; 18 L. J. (Ex.), 114 

8 Oockbkrn, C. J., Blackburn, [1848]. 
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damages being the market-price of the shares or a reason- 
able compensation to be fixed by a jury . 1 

But in order to generate an estoppel, it must be clear 
that the person alleged to have suffered loss has acted on 
the faith of the validity of the certificate o»* of the regis- 
tration. 

In Simrn v. Anglo-American Telegraph Co* one Phillips, 
clerk to Coates, who was the owner of stock in the defend- 
ant company, forged a transfer of the stock, and Burge 
became the ultimate buyer. Burge sent this transfer to 
the Company, who registered it after making enquiries of 
Coates, which were intercepted by Phillips. Subsequent- 
ly Simrn accepted the stock as trustee for Burge subject 
to any lien the National Bank might have thereon. The 
Company registered Simm as transferee of the stock and 
issued a certificate to him. The Bank made advances to 
Burge, upon the security of the stock, which were repaid 
before action brought. The forgery by Phillips having 
been discovered, Coates claimed to be the proprietor of the 
stock, and the Company refused to recognise Simrn. Simrn 
and Burge then brought an action against the Company for 
wrongfully representing that Simm was the registered 
holder of the stock, and as such had title to transfer *i,nd 


1 “ The power of giving certifi- 
cates,” said Cockburn, C.J., “is 
for the benefit of the Company in 
general ; and it is a declaration 
by the Company to all the world 
that the person in whose name the 
certificate is made out, and to 
whom it is given, is a shareholder 
in the Company, and it is given by 
tlicCompany with the intention that 
it shall be so used by the person to 
whom it is given, and acted upon 
in the sale and transfer of shares. 1 * 
“The first thing the Company 
would have to do,” said Blackburn 
J., “ when the transfer was tender- 
ed to them, would be to enquire 
into its validity. . . If they have 
been deceived, and the statement 


is not perfectly triib, they may not 
be guilty of negligence, but the 
Company and no one else have 
power t-oflen quire into the matter ; 
and it was the intention of the 
Legislature that these certificates 
should be documents on which 
buyers might safely act.” L, It., 3 
Q. B., 595, 590. As to the estoppel 
by issuing certificates, see further 
Tomkinson v. Balkis Consolidated 
Co ., L. R.,2 Q. B. ’91, 614, dis- 
tinguishing Bishop v. Balkis Con 
solidated Co., L. It., 25 Q. B. I)., 
512, [1890],* explaining Derry v. 
Peek, l. It., 14 Ap. Cas., 337, 
and referring to the ™"ipus 
cases. / 

9 L. R., 5 Q. B. D. } m [1879]. 


Rule other- 
wise if purcha- 
ser or lender 
has acted upon 
a forged trans- 
fer and not 
upon the faith 
of the certifi- 
cate itself. 
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sell the same, and for the recovery of the purchase-money 
of the stock or the dividends thereon. They contended 
that Si mm as trustee for the Bank had acquired a title by 
estoppel against the Company, the Bank having advanced 
money to Bfirge on the faith of the transfer to Simm ; 
and that the Company, having registered Siinm’s name 
and issued a certificate to him, could not refuse to recognise 
his title. Bindley, J., held that, there being no negligence 
on either side, and a statutory duty being imposed upon 
the Company to keep their register correct, and look after 
the transfers between innocent parties, the loss must fall 
upon them. The Court of Appeal 1 reversed this decision 
on the ground that, although Simm might have acquired a 
title by estoppel had the Bank incurred loss on the faith of 
the certificate issued to him , that title ceased when the loan 
was paid off, and no estoppel existed in favour of Burge, he 
havinij acted r upon the faith of the forced transfer and not 
upon any representation hy the Company . He bad in fact 
induced the Company to recognise bis nominee as the 
holder, and the refore'h o action would lie. 

(d) As to debentures irregularly issued. 

Wehh v. Herne Bay Commissioners 2 is an illustration of 
tht 4 principle. There the plaintiffs sued upon certain deben- 
tures issued by Commissioners appointed under a local 
Act. The debentures were issued, in payment of bricks 
supplied for the construction of buildings necessary for the 
purposes of the Aet\y one Halket, who being a Commis- 
sioner himself, was prohibited under the Act from entering 
into the contract. Halket parted with the debentures to 
the testator of the plaintiffs, who were therefore in the 
position of assignees of the original bolder, and were ignor- 
ant of any illegality in the transaction. Upon a case 
stated, the Court 3 of Queen’s Bench held that the Oommis- 

1 Bramwell, Brett and Cotton, and distiguishing Knights v. 
L. J. J., referring to In re Bahia Wiffen , L. R., 5 Q. B., CM. 
an 'ijiojL. fr a misco Ry. Co ., L. R., 2 L. R., 5 Q. B., (M2 [1870]. 

a (J7 R., C$\lfart v. Frontino , dr., 3 Cockburn, C. J., Blackburn, 

Cold Mining Co L. R., 5 Ex., Ill ; Mellor and Lush, JJ. 
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sioners knew from their Act that the mortgages so execu- 
ted might be transferred to other persons on the faith of 
the matters stated in them, and the pliant iff s were therefore 
entitled to have the funds of the Commissioners applied in 
payment of the interest due on the debentures, as required 
by the Act of incorporation. 

The learned Judges in that case rest their judgments 
upon the general doctrine of estoppel as laid down in In 
re Bahia and San Francisco II/. Cod and the earlier 
cases. The Commissioners, having stated on the face of the 
debentures that Halket had lent money for the purposes of, 
and upon the credit of, the Commissioners, were estopped 
from denying the truth of that statement as a gains I; his 
bond fide transferees. 

In the case of In re liomford Canal Co} the estoppels 
arising against Companies in respect of debentures irre- 
gularly issued are thus summarised : — “ Where a Company 
have power to issue securities, an irregularity in the issue 
cannot be set up against even the original holder, ii' he lias 
a right to presume omnia rite acta : Fountain# v. Caermar - 
then Railway Co} II' such security be legally transferable, 
such an irregularity, and, d fortiori, any equity against the 
original holder, cannot be asserted by the Company against 
a bond fide transferee for value without notice : Webb v. 
Commissioners of Herne Hay } Nor can such an equity be 
set up against an equitable transferee, whether the secu- 
rity was transferable at law or not, if by the original con- 
duct of the Company in issuing the security, or by their 
subsequent dealing with the transferee, he has a superior 
equity : In re Agra and M aster man s Bank ; b In re .Blakely 
Ordinance Co. ; 6 Dickson v. Swansea Vale, 8/ c., Co J There 
remains the present case, in which I must treat the parties 
as equitable transferees only of securit ies, which the Com- 

1 L. R., .3 Q. B., 584 [1808]. 4 L. R., f> Q. B , 642 [1870]. 

* L. R., 24 Oh. IX, 85 (92, 93) 4 L. ll., 2 Oh. Ap., 391 [1807]. 

[1883], per Kay, J. 6 L. R., 3 Oh. Ap., 174 [1807J. 

3 L. R., 5 Eq., 316 [1868]. 7 L. U., 4 Q. B., 44 fl 868]. 
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hi re Romford pany, having pow.er to issue such, represent on the face of 
[i883]. Co * them to be legally transferable, and where the Company 
would be able to pl&td at law against the original holder 
or the first transferee, that the debentures were invalid 
because issued' by an insufficient meeting of shareholders. 
I think the decision of Higgs v. Northern Assam Tea Co. 1 
warrants me in saying that if the original conduct of the 
Company in issuing the debentures was such that the 
public were justified in treating it as a representation that 
they were legally transferable, there would be an equity, on 
the part of any person who had agreed for value to take a 
transfer of these debentures, to restrain the Company from 
pleading their invalidity, although that might be a defence 
at law to an action by the transferor.” The above sum- 
mary presupposes — (1) that the Company had power to 


issue debentures which would be transferable at law, and 
(2) that the equitable transferee had no reason to suspect 
any irregularity in the issue. 

Liquidator in the case of In re South Essex Estuary Co., Ex parte 

may be estop- Cl l()V Uy^ bonds were given by a Company to their con- 
tractor who assigned them to the plaintiff, and he recover- 
ed principal and interest due upon the bonds in two suits 
against the Company. The Company being wound up, it 
was held that, whether the bonds were invalid or not in 
the bands of the contractor, the official liquidator was pre- 
cluded by the conduct of the Company from questioning 
their value in the hands of a bona-fide purchaser. 

(e) Estoppel by issue of paid-up slum's. 

, . . , As against bona-fide purchasers for value without notice 

Issue of paid- ^ • 1 

up shores. a Company will be estopped from shewing that shares 
issued by it as paid up wore not so paid up. 

In JJurkinshaw v. JY/cholls , 3 a Company issued shares 
as “ fully paid up,” and also certificates and returns de- 
scribing them as sych. Upon a contract to purchase a mill 


Mj. K., 4 Ex., 387 [18(!!)|. In re British Farmers’ Pure, Linstrpe 

*'h. R„ V Eq„ 157 [1870], Calm Co., (S. C.) L.R., 3 Ap. Cas., 

* L. li. , 7 Ok. Ik, 533, a ub. nom. 1004 [1878], 
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and machinery the Company made payt-payment to the 
vendor in “ fully paid-up” shares. These shares ultimately 
passed into the hands of Nicholls, wltfose name was entered 
on the register of the Company as the holder of these 
shares which were not in fact paid up. *The ( Company 
being wound up, Nicholls was placed upon the list of con- 
tributories. The House of Lords held, affirming the order 
of the Lords Justices, that the official liquidator was not 
entitled to call upon Nicholls for the payment of the 
amount of capital represented by the shares. Lord Cairns 
observed : 44 It would paralyse the whole of the dealings 
with shares in public Companies if, a share being dealt • 
with in the ordinary course of business, dealt with in the 
market with the representation upon it by the Company 
that the whole amount of the share was paid, the person 
who so took it was to be obliged to disregard the assertion 
of the Company, and before he could obtain a* title, must go 
and satisfy himself that the assertion was true, and that 
the money had been actually paid .” 1 2 

(/) Negligence on the part of members of a Company. 

Oil the other hand shareholders guilty of negligence in x» r0 xim 
permitting others to deal with share certificates or transfers n °K h fi 
may be estopped as against a Company from denying the 
title of such third persons, where their own negligence lias 
been the proximate cause of a fraud. The mere fact of care- 
lessness, however gross, will not raise an estoppel unless the 
carelessness is in the transaction itself, and the transferee 
has thereby been misled. The common case is where the 
owner of shares has signed transfers in blank and entrust- 
ed them to a broker together with the documents of title . 3 

The principles applicable to these cases are identical 
with those which govern the case of estoppel against a. 
Company by reason of the negligence of its servants, which 
case will be examined shortly. . 

1 //>., 1017. 559 [1859] ; Swan v. North British 

2 See TayUr v. Great Indian Australasian Co., 2 JH. & 175 

Peninsular Ry. Co,, 4 DeG. & J., [1803], 
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In Swan v. The North British Australasian Co . 1 the 
plaintiff, intending to sell and transfer certain shares in 
another Company, w/is induced by his broker to execute a 
blank transfer in order that those shares might be transfer- 
red to the vendee. The broker fraudulently filled in the 
numbers and description of shares which the plaintiff held 
in the defendant Company, which shares could only be trans- 
ferred by deed, and which the plaintiff did not intend to sell, 
and by theft of the certificates of these shares induced the 
Company to register the deed as a genuine transfer, and 
delivered the transfers with the certificates to bond fide 
purchasers for value. The defendants, on the transfers and 
certificates being delivered to them, removed the plaintiffs 
name from their register and substituted the names of the 
purchasers. The plaintiff sued to have his name replaced 
upon the register. A verdict was entered for the plaintiff 
subject to the opinion of the Court upon a special case stated . 2 3 
The Court of Exchequer differed in opinion. Pollock, C. P>., 
and Wilde, B., holding that the plaintiff was estopped by 
conduct of culpable negligence, and that the forgery was 
the proximate cause of the plaintiff’s own careless conduct ; 
while Martin, B., and Channel!, B., were of opinion that such 
negligence was separated from the execution of the alleged 
transfer by tlie felonious acts of the broker which were in 
fraud of the plaintiff, and that the act of the plaintiff was 
too remote to afford a < cause of action. The Court being 


1 7 H. & N., 003 ; 2 H. & C., 175 

[1803]. 

3 Upon reference to the judg- 
meet of Chan noil, B. [7 H. & N., 
052]. it appears that the Court of 
Common Fleas granted a rule call- 
ing upon the defeialant Company to 
shew cause why the plaintiff’s name 
should not be placed upon the re- 
gister, and the rule wrs amended 
so as to include the then registered 
holders of the shares which for- 
merly stood in the plaintiff’s name. 
The ease was then argued twice 


when the Court of Common Pleas 
were equally divided. A similar 
rule was then obtained in the Court 
of Exchequer, which was enlarged 
so as to admit of an appeal to a 
Court of error, and an action was 
accordingly brought, and a special 
case stating the facts settled be- 
tween the parties. The question 
argued in the Court of Exchequer 
was in substance the same as that 
before the Common Pleas. The 
case in the Common Picas is re- 
ported in 7 C. B. (N. S.), 400. 
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equally divided in opinion, the case wag argued in the Ex- 
chequer Chamber before seven Judges. The Court (Cock- 
burn, C. J., Crompton, Willes, Bylcs, Blackburn, and 
Mellor, J.J., Keating, J., dissenting) were of opinion that 
the transfers were void and that, assuming the plaintiff’s 
negligence, that negligence was not the proximate cause of 
the transfer by the defendants . 1 The plaintiff was, there- 
fore, not estopped. The rule as to Negotiable Instruments, 
as already pointed out, stands upon different grounds . 2 * * * * * 

((j) Effect of the Company’s seal. 

The first question for consideration is to what extent Estoppel l.y 
Corporations may be estopped from denying the tints of 
their agents or servants having the charge of their eorpo- Acts of agent 
rate seal. In early times great precautions were taken for 
the custody of seals . 8 The rule now appears to be that a Halo stated. 
Corporation may become liable for neglect by reason of 
carelessly entrusting its corporate seal to an agent, only 
where that neglect has been the proximate cause of loss to 
some other person. 


The Governor and Company of the Bank of Ireland v. 
Traders of Evans' Charities 1 is a leading case on the sub- 
ject. One (j race, the Secretary of certain trustees, being in 
possession of their common seal, unauthorised ly affixed the 
seal to five several powers-of-attorncy, and* obtained the 
transfer of certain stock belonging to the trustees. On the 
fraud being discovered, the trustees endeavoured to obtain 
the stock, when the Bank refused to transfer the same. 


1 This point is very clearly put 

in the judgment of Bylos, B., 

“Between the plaintiff entrusting 

Oliver (the broke!*) with the blank 
transfers, and the actual transfer 

by the defendants a series of causes 

intervened. First, the fraudulent 
secretion of the duplicate key by 
Oliver ; next, the trespass and 
larceny by Oliver in opening the 
box and stealing' the securities ; 

and, lastly, the treble forgery com- 

mitted by Oliver in inserting the 


subject-matter of the transfer and 
the names of both the attesting 
witnesses ” [2 H. & 0., ISO], 

2 Supra , Chapter VIII. 

8 The early history of the subject 
is set out in the judgment of Wills, 
J., in Mayor, «fr., of Merchants of 
the Staple of England v. Governor 
and Company of the Bard of Eng 
land , L. R., 21 Q. B. I)., 163-108 
[1887]. * 

4 5 H. L. C., :m (410, 412) [1833]. 
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The case came befpre the House of Lords upon a writ of 
error when the authorities were fully argued. Their Lord- 
ships held that the supposed negligent custody of their seal 
by the trustees in leaving it in the hands of Grace, w r ho was 
thereby enabled to commit a fraud, was not negligence in, 
or immediately connected with, the transfer itself, such as 
would deprive the plaintiffs of their right to insist that the 
transfer was invalid ; the case being thus distinguished from 
Young v. Grote . l “ The present case,” said Baron Parke, 
“ is entirely different. If there was negligence in the custody 
of the seal, it was very remotely connected with the act of 
transfer. The transfer was not the necessary or ordinary 
or likely result of the negligence. It never would have 
been, hut for the occurrence of a very extraordinary event, 
that persons should be found either so dishonest or so care- 
less as to testify on the face of the instrument that they 
had seen the seal duly affixed. . . . If such negligence 

could disentitle the plaintiffs, how far is it to go ? If a man 
should lose his cheque book or neglect to lock the desk in 
which it is kept, and A servant or stranger should take it 
up, it is impossible to contend that a banker paying his 
forged cheque would be entitled to charge his customer 
with* that payment. Would it be contended that, if he kept 
his goods so negligently that a servant took them and sold 
them, he must be considered as having concurred in the 
sale, and so be disentitled to sue for their conversion on a 
demand and refusal ?” And Oranworth, C., observed : “I 
think it has been fairly put that there must be either some- 
thing that amounts to an estoppel, or something that 
amounts to ratification, in order to make negligence a good 
answer.” 

In the case of The Mayor , Constables , and Company of 
Merchants of the Staple of England v. The Governor and 
Company of the Bank of England , 2 one Drew, clerk to the 
plaintiffs, who were an ancient Corporation, who had no 

4 Bing:*, 253 [1827]. Sen this case discussed, supra, pp. 205—208. 

' L. R., 21 Q. B, I)., 160 [1887]. 
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office or place of business, and no books except a minute Mayor, Ac., of 

book kept by Drew, sealed with the seal* of the Company 

two powers-of-attorney under which certain stock, the pro- land t 188 7J. 

perfcy of the plaintiffs, was sold. The plaintiffs claimed a 

declaration that the stock had been transferred by the 

defendants without the plaintiffs’ authority. The jury found 

that the plaintiffs had been guilty of negligence. Upon 

motion to enter judgment, the Queen’s Bench Division 1 

held, upon the authority of the Bank of Ireland v. Trustees 

of Evans' Charities , 2 that the plaintiffs’ negligence did not 

disentitle them to succeed. This decision was upheld by 

the Court of Appeal, 3 distinguishing between negligence 

generally and negligence in or immediately connected with 

the transfer itself, the latter species of negligence only 

being sufficient to deprive the plaintiffs of their right to 

recover. Upon this view of the principles enunciated in 

The Bank of Ireland v. Trustees of Evans' Charities* and 

Swan v. North British Australasian Co., 5 their Lordships 

held the case to be covered by authority. 

The next question for consideration is the effect of agree- Effect <>f 
ments not under seal. At Common Law, Corporations notmidor toai. 
could only bind themselves by contract' under their cor- 
porate seal. The exception to be first noticed relates to 
agreements, not under seal, which have been performed in 
part, where the circumstances are such that the Court 
would decree specific performance as between individuals. 

This application of the doctrines of part-performance and 
ratification has been noticed above. The second exception 
relates to small matters necessary for the ordinary business 
for which the Company has been formed. 

In the following cases the principle is that of estoppel Part perform, 
by conduct. In Crook v. Corporation of Seaford 6 the ' 

1 Day and Wills, JJ. pp. 161- 4 5 H. L. C., 389. 

170. 1 2 H. <fe C., 175. See also Youwj 

2 5 H. L. 0., ‘189. v. Grata, 4*liin^., 255 ; Arnold v, 

8 E slier, M. R., Bowen, and Cheque * Bunk , L. U., 1 C. I\ D., 

Fry, L. J. J. L. R., 21 Q. B. D., 578. 

170-177. 6 L. R., 6 Ch. Ap.,*551 [1871]. 
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plaintiff filed a bill for specific performance of an agree- 
1 ment by the defendants, a Municipal Corporation, in 1860 to 
let to him certain land described as “ the frontage of West 
Gun Field, with the flat part of the beach opposite (to be 
stumped out at the expense of Mr. Crook). 55 The plaintiff 
claimed the land included between lines drawn in pro- 
longation of the sides of bis field down to the sea-coast, 
and stumped out the land in accordance with his view, 
building a sea wall and a terrace along the land claimed by 
him. The defendants gave Crook notice to quit in 1864, 
and commenced an action of ejectment in 1869. It was 
contended in the Chancery proceedings that the Corpora- 
tion' could not be bound by an agreement not under seal. 
Stuart, V. C., made a decree for specific performance. 1 
Upon appeal Lord Chancellor blather] ey said : “ The plain- 
tiff was allowed to go on, and spend a large sum of money 
upon the wall and terrace and to remain in possession of 
what he had improperly taken, whilst the Corporation re- 
ceived the rent of 10s.; though no doubt there was some 
dissatisfaction expressed as to the proceedings of the plain- 
tiff. The wall built by him, moreover, did no harm unless 
it interfered withdiis neighbours ; and, as far as the Corpo- 
ration were concerned, the greater length of wall he built 
the bet ter it was for the town ... A Court of Equity could 
not allow the ejectment to proceed after the plaintiff had 
spent so much money on the wall, although he did raise a 
contention as to which he was in the wrong. Upon this 
hill being filed the Corporation raised several objections, 
one of which was that the agreement was not under seal. 
But a Corporation, although it may not have eyes to see 
what is going on, has agents who can see; and if a Corpo- 
ration allow a wall to be built and money to be expended 
on the faith of a resolution regularly entered in their hooks, 
they must be answerable. 55 

Crook v. The ( 'or flotation of Seaford 2 has been followed 
bv the Madras High Court in the case of Goodrich v. I V//- 

1 L. K.\ 30 Eq„ 67S. 3 L. K., 6 Ch. Ap., 551. 
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karma 1 where the objection as to the absence of the seal 
was taken with a view of escaping the contract which the 
Corporation were seeking to enforce. There an agreement, 
not under seal, was entered into between the Municipal 
Commissioners of the town of Vizianagram and the defend- 
ant, who farmed the tolls leviable upon carriages entering 
the town during the space of one year, and agreed to pay 
the sum of lis. 8,110 by monthly instalments. The defend- 
ant, upon suit being brought at the end of the year to 
recover a balance of Rs. 1,497-8-0, pleaded that carts were 
prevented from entering the town by order of the Magis- 
trate on account of cholera, and raised amongst others the 
defence that the agreement was not duly sealed and attested 
as required by Madras Act III of 1871. The Court 2 held, 
upon the authority of the cases cited by Ryles, J., in Souf.lt 
of Ireland Colliery Company v. Waddle f that it was un- 
necessary to consider whether the absence of the seal and 
attestation would afford a defence, inasmuch as the plaintiff 
had fully performed all things to be performed on bis part 
and both part ies had acted under the agreement, the defend- 
ant having had the full benefit of the contract by receiv- 
ing the tolls. It would be contrary, therefore, to equity 
and good conscience ” to allow such a defence. If the 
Corporation were bound, as it was clear they would be, 
having given possession of the tolls and received payments 
under the contract, then it was clear that the defendant, 
who had signed must also be bound. The case of Crook 
v. The Corporation of Sea ford* is cited assbowing that the 
rule applied against a Corporation, and in relief of those who 
have expended money upon the faith of an informal agree- 
ment, also operates for the benefit of a Corporation winch, 
has fully performed all things to he performed on its 
part. 

1 I. L. R., 2 Mad,, 105 [1878]. ed in Australian Royal Mail Steam 

3 Kernan fa Forbes, JJ. Namyation Co . v. MarzCU, 11 Ex., 

8 L. R., 3 C. i\, 475 f 1808 J. See 228(235) ; 24 L. J. (Ex.), 273 [1855], 
Fwfimongent’ Company v. Unhurt- by Martin, B. 

.s any 5 M. fa (*., 131 [1843] ; approv- 4 L. 11., 6 Ch. Ap # , 551. 
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Wilson v. West Hartlepool Railway Co., 1 illustrates the 
meaning of ratification. That was a suit for the specific 
performance of an agreement entered into by an agent of 
a Railway Company to sell to the plaintiff a certain piece of 
land. Upon the contract being entered into, machinery 
belonging to the plaintiff was brought by the Company’s 
waggons and deposited on the land which was measured by 
an officer of the Company, and plaintiff was let into posses- 
sion. The Company laid down lines of rails between the 
land and their main line of railway, and also made borings 
in the land. These acts were all done in conformity with 
the contract, the intention of the contracting parties being 
that jhe plaintiff, who proposed to erect ironworks on the 
land, should use the defendants’ railway in preference to 
others. The Company refused to complete the sale on the 
ground that their agent had contracted without authority. 
The Master of the Rolls 2 having hold that the Company had 
ratified their agent’s contract by acts in the nature of part- 
performance. and having ordered specific performance of 
the contract, the Lords Justices differed in opinion, and the 
appeal was therefore dismissed. Knight Bruce, L. J., con- 
sidered that the agreement contained provisions excluding 
specific performance. Turner, L. J., examined the doc- 
trines of ratification and part-performance as illustrated 
by the circumstances of the case, holding that the acts of 
the defendants amounted to a representation by them to 
the plaintiff that the contract was valid and subsisting, 
and amounted in effect to a part-performance of it. 

The second exception noticed above is that, for the pur- 
pose of carrying out tin? ordinary business for which a 
Corporation has been formed, it lias power to bind itself 
without a contract under seal in small matters necessary 
for the ordinary business of the Corporation. Where the 
nature of the Corporation is such that, periodically or at 
frequent intervals, sjnall transactions must occur, it would 

1 2 I). J. & s.,'475; 34 L. J. (Oh ), 241 [1805] 

* .Sir John Romilly. 
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be perhaps impossible that each of such small contracts 
should be under seal . 1 

It should be observed generally thafr the mere fact that 
the person making representations is a servant or agent of 
a Corporation will not, in the absence of express authority 
or of any course of business from which authority can he 
inferred, raise an estoppel where such representations 
were not within the scope of his authority . 2 


x Sec Hunt v. Wimbledon Local 
Board h. it., 4 C. P. I)., 56 [1878], 
where the meaning' of the expres- 
sion ‘ taking the benefit of the 
contract * is also discussed. The 
decision in that case was on the 
ground that it was ultra vires of 
the Corporation to make a con- 


tract exceeding £50 in value not 
under seal. 

a Barnett H oaves Go, v. The 
South London Tramways Co., 
L. 18 Q. B. D., 815 [1857] ; 
Newl ands v. The. National Em- 
ployers' A evident Association, 54 
L. J. (Q. B. D.), 428 [1885]. 
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by Estoppel by Deed or, as it may better be described. Estop- 
writ " pel by Matter in ..Writing, rested origi nally upon the idea 
that written evidence was of a higher and more conclusive 
nature than verbal. The truth could better bo established 
where the parties had agreed to bind themselves by an act 
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of solemnity, such as the affixing of a seal to a formal docu- 
ment. The form of the contract was* of the first import- 
ance ; formal contracts could alone ^ive rise to actions, and 
informal contracts were only enforced upon the grounds of 
necessity and convenience. Contracts under seal were, The goal, 
therefore, regarded as conclusive between the parties, the 
seal being a recognised and infallible method of proof . 1 

In Bowman v. Taylor , 2 Taunton, J., states this doctrine : The old estop- 
“ The law of estoppel is not so unjust or absurd as it has 1>el by dewd * 
been too much the custom to represent. The principle is, 
that where a man has entered into a solemn engagement 
by deed under his hand and seal as to certain facts, Lv 
shall not be permitted to deny any matter which lie has 
so asserted. The question here is, whether there is a matter 
so asserted by the defendant under his hand and seal, that, 
lie shall not be permitted to deny it in pleading, it is said 
that the allegation in the deed is made by .way of recital, 
but I do not see that a statement such as this is the less 
positive because it is introduced by a ‘ whereas/ ” 

The tendency in modern times is to treat Estoppel by The modern 
Deed as resting upon contract. So in Carpenter v. Bailer , 8 upoi^contracU 
Baron Parke observed : “ If a distinct statement of a parti- 
cular fact is made in the recital of a bond or other instru- 
ment, under seal and a contract is made with reference to 
that recital, it is unquestionably true, that as between the 
parties to that instrument, it, is nojk competent for the party 
bound to deny the recital ; and a recital in an instrument 
not under seal may be such as to be conclusive to the same 
extent.... By his contract in the instrument itself, a party 
is assuredly bound and must fulfil it.” And in this view 
Estoppel by Deed is nothing more than Estoppel by llepre- Estoppel Uy 
sentation, and is founded upon representations as to existing tiX r ° heuta ' 
facts. In order to ascertain whether an estoppel arises it 
is, therefore, necessary to look to the general effect of the 

* I’olloek on Contract, 5th ed., also (looiil.Ulu v. Hailey, 2 Oowp., 

131—143. Law Quarterly Ueviow, 597 [1777]. 

Vol. vi, p. 75. * 8 M. & W„ 209 (212) [18411. 

* 2 Ad. & E., 278 (291 ) [1834]. Sec ' 
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instrument, 1 and to see what the precise representation is, 
and whether it has been acted upon. What has to he 
regarded is the substance of the transaction, and in parti- 
cular the presence or absence of consideration. 

The main ground upon which the solemnity of a deed 
came to be impeached in England was where there was 


some fundamental error as to the nature of the transaction, 
or as to the person of the other party, or as to the subject- 
matter of the agreement. The estoppel being binding as 
between parties and those claiming under them, it came 
to be established that fraud or illegality in the instrument 
acid incapacity to contract in the parties might be shewn. 
And in this country where, outside the Presidency Towns, 
deeds are generally of a very informal nature, the remarks 
of Pyles, J., in Foster v. Mackinnon , 2 would seem to apply 
with great force. 


1 /VrJcswl, M. K., in General 
Finance, itr., (Jo, v. Liberator Per- 
manent Benefit Building Society, 
L.R., 10 <’}i. !>., 15 (-4) [1878], refer- 
ring to Crofts v. Middleton, 2 Kay 
it J„ 194 [1855]. “Every deed,” 
says Martin, B., in South Eastern 
Railway Co, v. War ton [6 H. & 
N., 520 1 526) [1801], “ must be con- 
strued according to that which, 
looking at the document itself, 
appeal's to be the intention of the 
parties. It is true that in constru- 
ing a deed the Court cannot look 
at collateral matters, but the in- 
tention of the deed, as appearing 
on the face of it, must be regarded. 
The true meaning of the deed is 
t hat the o rbit radon shall be con- 
lined to the matters specified in 
the schedule, and the admission is 
made for the purpose of that deed. 
A recital in such adeod would be 
binding if it was a bargain on the 
faith of which the parties acted.” 

3 Ull., 4 0. V, 704i7)l) [Mi9J. 
“It seems plain on principle and 
authority,” observed Byles,J., deli- 


vering the; judgment of the Court 
of Common Pleas, “ that if a 
blind man, or a man who cannot 
read, or who for some reason (not 
implying negligence) forbears to 
read, has a written contract falsely 
read over to him, the reader mis- 
reading to such a degree that the 
written contract is of a nat ure alto- 
gether different from the contract 
pretended to be read from the 
paper which the blind or illiterate 
man afterwards signs ; then, at 
least if there be no negligence, the 
signature so obtained is of no force. 
And it is invalid not merely on 
the ground of fraud, whore fraud 
exists, but on the ground that the 
mind of the signer did not accom- 
pany the signature ; in other words, 
that he never intended to sign, 
and therefore in contemplation of 
law never did sign the contract to 
which his name is appended. The 
authorities appear to support this 
view of the law. In Thormujhyood's 
case [2 Co. Rep., 9 b (20 Eliz.)] it 
was held that if an illiterate man 
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Before proceeding to examine the subject further, it is 
necessary to observe that, apart from the special provisions 
of the law which require certain transactions to be in writ- 
mgy a registered document will take effect against an 
Unregistered one , 2 and documents of which* the registration 
is compulsory will not, unless registered, be received in 
evidence or become operative in any way . 8 

It follows, therefore, that in applying the rules now to 
be discussed the document must, where so required by law, 


have a deed falsely read over to 
him, and lie then signs and delivers 
the parchment, that parchment is, 
nevertheless, not his deed. . . . 
The position, that if a grantor or 
covenantor be deceived or misled 
as to the actual contents of the 
deed, the deed does not hind him, 
is supported by many authorities : 
See Com. Dig. Fait (B* 2) ; and is 
recognised by Bay Icy, J., and the 
Court of Exchequer, in the ease of 
Edwards v. Brown [1 (Jr. & J., 307 
(1831)].” See Simons v. The Great. 
Western Railway Co., 2 O.IJ. (N.S.), 
020 [1857], where the plaint iff signed 
a special contract upon the assur- 
ance that his signature was a mat- 
ter of form. See as to part fa- 
rm shins t Ashgar All v. Delroos 
llama Begum, I. L. R., 3 Calc., 
324 (330) [1877]. 

1 “ A transfer of property may 
be made without writing in every 
ease in which a writing is not ex- 
pressly required by law.” Act IV 
of 1882, s. 9 ; see the same Act, 
s. 54, as to sales ; s. 59, as to mort- 
gages ; s. 1.07, as to leases; s. 123, as 
to gifts ; Act VI of 1882, s. 07, as to 
Companies ; Act II of 1882, s. 5, as 
to trusts in relation to immoveable 
and moveable property ; Act XXVI 
of 1881, as to negotiable instru- 
ments ; Act III of 1877, s. 17, as to 
(a) instruments of gift of immove- 
able property, (h) ot her non -testa- 


mentary instruments dealing with 
an interest of the value of Rs. 100 
and upwards ; (c) non testamentary 
instruments acknowledging the 
receipt of the consideration for 
any such interest so dealt with ; 
(d) leases of immoveable property 
from year to year, or for any term 
exceeding one yqar or reserving a 
yearly rent; (r) authorities to adopt 
which are by that Act required to 
be registered. See Mantena Raya 
pa raj v. Che.kuri, 1 Mad. H. C. R , 
100 [1802] as to the requirements of 
Hindu Law. The Statute of 
Frauds (29 t?ar. II, c. 3), ss. 1, 2, 3, 
4, and 17, which applied to certain 
contracts in the Presidency Towns, 
was repealed by, Act IX of 1872, 
which, however, does not, affect any 
Statute, Act or Regulation not 
expifcssly repealed by it, or any 
usage or custom of trade, or any 
incident of contract not inconsis- 
tent with the provisions of the Act 
(as, for instance, sea, men’s con 
tracts, or contracts with railways 
or common carriers). 

2 Act III of 1877, s. 50, provides 
that certain documents relating to 
immoveable property of value less 
than Rs. 100, which may be regis- 
tered shall, if registered, take effect 
against unregistered documents re 
lating to the same property. 

3 Act HI of 1877, •». 49. 


The require- 
ments of the 
registration 
law are to ho 
satisfied first. 
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be a registered one, otherwise there can I>e no estoppel ; 
and documents not required to he registered can only give 
rise to an estoppel in the absence of any registered instru- 
ment relating to the same matter. 

The topics which require to be discussed in connection 
with the subject may be presented as follows : — 

1. Instruments are generally to be construed upon the 
assumption that they are no more than evidence against the 
parties, but the degree of formality of the document is to 
he regarded. 

2. Estoppels must be made out clearly so that those who 
Vely upon a document must clearly establish that it amounts 
to what they assert. 

3. The consideration for a deed is essentially a matter 
of proof. 

4. The effect to lie attached to recitals in a formal docu- 
ment depends upon the contract between the parties. 

5. As between the parties to a fraud against third per- 
sons it appears doubtful whether one of them can shew the 
truth where the illegal object has actually been effected. 

6. Certain other subjects connected with matter in writ- 
ing will be shortly considered. 

The true rule as to estoppel by matter in writing appears 
to be that a party should be precluded from contradicting 
an instrument to the prejudice of another, where that other 
has been induced to alter bis position upon the faith of the 
instrument. The Court will, except in the case, above men- 
tioned, of fraud (as to which there appears to be some doubt), 
look to the essence of the transaction, the contract between 
the parties being the ground of the decision, and the chief 
factor for determining what agreements will be enforced 
being the presence or absence of consideration. In this 
view estoppel by matter in writing is estoppel by contract , 
the estoppel arising out of the acts of one party inducing a 
change of position on the part of the other. 

The first and the most important rule by which deeds are 
to be interpreted, is one hostile to technicalities of every 
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description. Estoppel by Deed in its technical sense cannot ovidonce 
now be Said to exist. Prior to the Con tr Act Act the Statute parties. th ° 
of Frauds was in operation in the Presidency Towns, and 
the technical doctrine appears to have been recognised to 
some extent. 1 All formalities as to the use of particular 
words are now abolished, but the transfer of certain kinds 
of property, and certain contracts, are required to be in 
writing and registered ; and where the terms of a contract, 
grant or disposition of property have been reduced to writ- 


ing the document speaks for itself. 2 * The rule against The Courts aro 
technicalities has been observed upon by the Courts in 
various cases, and certain observations of learned Judges, 
may be cited as shewing the manner in which the doctrine 
of estoppel as applied to written matter has been regarded. 

It is to be apprehended, however, that the degree of forma- 
lity of the document will generally be considered by the 


Court. 8 


In a case decided in the year 1844, 4 * * * their Lordships of Chowdry Doby 
the Privy Council, referring to the practice of the native chowdry 


Dowlut Sing, 


1 See Blaq mere v.llamdhone Doss, 

Bourke, RIO [18()5], where Bhear, 
J., held that an endorsement upon 
a conveyance amounted “ in some 

sort to a covenant for quiet enjoy- 

ment or at any rate to an estop- 

pel.” This appears to be a ease of 

Estoppel by Deed, but the facts are 
imperfectly reported. See also 

Ghoonee Lai v. Shaikh KeratmU 


round upon the party transferring* 
the property nominally, and claim 
it as bis oirn, the transferee is 
bound by the fraudulent acts to 
which he was a party. Bit the 
present case is not of that high 
nature.” The fact, however, of 
possession being given removes the 
case in some degree out of the 
technical doctrine. See Khem 


AH, VV. It., 18(14, 283, where Trevor 
and Campbell, J. J., observe 
“ There can be no doubt that there 
are certain fraud ulent acts which, 
when perfected, even though done 
with the intention of deceiving 
third parties, cannot be gainsaid 
by the parties as between them- 
selves. Of such a nature is the 
transfer of land perfected by deed 
and possession. In such a case, if 
the nominal transferee afterwards, 
relying on the deed in his name, 
and possession in his favour, turn 


Karan v. liar Dayal , I. L. It., 4 
All., 37 [1881], where the purchasers 
pleaded their minority to defeat a 
right of pre-emption, and it was 
held that, as the conveyance was 
perfected and they were in posses- 
sion of the property, they were 
estopped from raising this defence. 

8 Act I of 1872, as. 91- 97. 

8 Act I t)f 1872, s. 92, prov. (2). 

4 Chowdry Deby Per sad v. Chow- 
dry Dowlut Sirnj , 3 M. I. A., at 
p. 354. t 
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[part I. 


Courts in India, treat it as well settled that a statement of 
consideration in a rufanama, or deed of compromise, is “ not 
conclusive evidence a$ the statement of such a fact in a 
deed under seal would be in a Court of Law in England ; 
but it is evidence as far as it goes.’' 1 

In a case elsewhere discussed, 2 the Madras High Court 
in the year 1864 observed : — “The strict technical doctrine 
of the English Law as to estoppels in the ease of solemn 
deeds under seal rests upon peculiar grounds that have no 
application to the present bonds, or the other written instru- 
ments ordinarily in use amongst natives.” 

. In the year 1870, their Lordships of the Privy Council, 
in a suit by a mortgagee for foreclosure founded upon an 
alleged mortgage transaction, allowed the defendant, a 
widow, to prove that the deed liad been concocted by her 
and her brother to defeat the claim of her husband’s heirs, 
and observed i — “ It is open to a mortgagor in this country 
to deny that the money, the receipt of which is formally 
acknowledged under his hand and seal, was advanced, and 
,to cut it down to a nominal sum or nothing . . . it appears 
to their Lordships that there is nothing whatever to prevent 
the defendant from showing the real truth of the transac- 
tion*” s 

The same principle is asserted in acase in the Calcutta 
High Court in the year 1871, where Paul, J., observed : — 
44 In England where the usage denoted by henami transac- 
tions is wholly unknown, it is supposed, and therefore as- 
sumed, that all deeds and conveyances truly represent the 
titles of parties set forth in them. Deeds are called solemn 


1 See tin* rule as to consideration 
examined, infra , p. 252, d .w/. 

a 2 Mad. H. C. f 174 (175). In 
Tirumala v. Ping ala, 1 Mad. H. C. 
R., :U2 (318) [181)5], Holloway, J., 
observed: — “I am also, clearly of 
opinion that in treating: this docu- 
ment, even if executed, as possess- 
ing all the mysterious properties 
attaching to a* deed, there has been 


further a more serious error. 
Happily for the administration of 
justice, we know nothing of speci- 
alties, and in the country of their 
origin this would not be one. The 
indispensable sealing has not been 
gone through, ft. is at the utmost 
a document not under seal evidenc- 
ing an account stated.” 
tt 13 M. I. A., 551 (55f». 
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instruments ; they are executed after considerable delibera- 
tion, and under the guidance and advice of able legal ad- 
visers. In England and, in fact, \yherever the English 
law prevails and English institutions exist, it is right to 
suppose that what is stated in deeds and other similar 
documents represent the true state of things, and, conse- 
quently, parties should not be allowed afterwards to question 
the truth of what has been deliberately stated. But in this 
country, it being well known that documents are neither so 
drawn nor executed as in England, and it being equally 
well known that persons make statements wholly regardless 
of the truth for present and ulterior purposes, it would be, 
unsafe and unjust to hold parties strictly to statements ^nade 
by them in deeds and other documents, and to apply the 
technical doctrine of estoppel in the manner in which that 
doctrine is applied in cases governed by English law . . . The 
application of a technical doctrine which must, I believe, 
lead to inevitable fraud and clear injustice, should neither 
be enforced nor adopted by Courts which are directed to 
decide cases by the principles of justice, equity, and good 
conscience.” 1 

The Allahabad High Court in 1877 lay down the same i» }|rfm , sj nK i u ,. 
rule : — 44 If a party to a deed is to be precluded from gues- Lal ^ A [‘ l1, 
tioning his solemn act, much injustice would be wrought 
in this country. The strictness of the rule of estoppel has 
been in England relaxed. If it is to be used to promote 
justice, the degree of strictness with which it is to be 

1 7 B. L. H., 728 730. The ease defendant is a Eurasian, 1 think 
was remanded and afterwards came it will recognise a distinction. If 

before Phear and Morris, .1 , J., on Blaqitiere had died before the 

special .appeal where these remarks passing of the Indian Succession 

were approved. See *20 W. K., .Hod Act, I have no doubt, that in the 

[1873] ; also Rant Go/ ml. Law v. administration of his estate of the 

Richard BLu/aicre, 1 B. L. It. ((). creditors those secured by deed 

C.), 37 [1807], where Norman, J. t would have been paid first it 

said : “In the case of a contract nmy be that the position of such 

where a Hindu or Mahomedan is creditors is altered by the Sneers- 

defendant, the Court recognises no siou Xet, but that was the law of 

distinction [between specialty and the Court.” 

simple contract debts J ; but if the • 
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enforced, must be proportioned to the degree of care and 
•intelligence, which the natives of the country, in practice, 
bring to bear upon their transactions. What is ordinarily 
known in these provinces as a deed, is an attested agree- 
ment prepared without any competent legal advice, and 
executed and delivered by parties who are unaware of any 
distinction between deeds and agreements. Under these 
circumstances it appears to us that justice, equity, and 
good conscience require no more than that a party to such 
an instrument, should be precluded from contradicting it, 
to the prejudice of another person, when that other, or the 
person through whom the other person claims, has been 
i minted to alter his position on the faith of the instrument ; 
but where the question arises between parties or the repre- 
sentatives in interest of parties, who, at the time of the 
execution of the instrument, were aware of its intention and 
object, and who have not been induced to alter their position 
by its execution, we consider that justice in this country will 
be more surely obtained, by allowing any party, whether 
he be plaintiff or defendant, to shew the truth.” 1 

Another cardinal rule as to the interpretation of written 
matter alleged to Wise an estoppel is that the estoppel must 
be made out clearly, 2 and that, consistently with the rule 
which prevents the terms of a document being added to or 
varied or altered by oral evidence, 3 the construction of 
a document may be aided by looking to the surrounding 
circumstances. These principles are recognised by Privy 
Council in Rani Mewa Kuwar v. Rani Hulas Kuwar where 
the defendant, in answer to the plaintiffs claim, set up an 
agreement by way of compromise contained in two deeds, 
the second of which recited that the whole property had 
been divided among the parties according to their specific 

1 I. L. R., 1 All., 410, dissented 4 13 B. L. R., 312 [1874]. The 
from in Chenvirappa v. Puttappa, same rule was laid down by Sir 
I. L», R., 11 Bom., 708 [1887]. Barnes Peacock, in TweedU v. 

9 See Introduction, pp. 5, 15, Poorno Ghunder G ungodly y 8 W. 
supra. R., 125 [1807], 

8 See Act I.pf 1872, ss. 91-97. 
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shares (which had been declared by the first agreement), and 
that all the disputes had been amicably adjusted. There 
was no evidence, however, that any partition by metes and 
bounds had been made of the property in dispute. As to 
the second, and more material, document their Lordships 
said “ This document is in ambiguous language, and some 
care is required in considering what is the effect of the 
language in it. It may here be said that those who rely 
upon the document as an estoppel, — the nature of an es- 
toppel being to exclude an inquiry by evidence into the 
truth, — must dearly establish that it does amount to that 
which they assert” Their Lordships then found that there 
were words which, taken by themselves, would comprehend 
the whole of the property mentioned in the first agreement, 
hut that these words were by the governing clause limited 
to the property held by the Court of Wards ; and proceed- 
ed — “It will be observed from what has bpen already 
said that their Lordships have felt this document is ambi- 
guous, and this being so, the construction of it may be 
aided by looking at the surrounding circumstances. If it 
had appeared that the appellant had had possession for a 
long number of years of some property* which had be- 
longed to Raja Rattan Singh in Oudh, and the respondent 
and those she represents had been in possession of other 
property which had belonged to the Raja, it 'might ha ve 
been inferred that a partition had been made by agree- 
ment, and that the parties were content to hold what they 
had so agreed to take without any formal partition by 
a pundiayat” This presumption, however, did not appear 
to be supported by any evidence of other property in Oudh 
being in the ownership or possession of the appellant by 
any acquiscence on her part from which a partition could 
safely be presumed. The rights, therefore, of the appel- 
lant were those declared by the first agreement, which was 
shewn to have never been carried into effect. 

But where the estoppel is manifest rfpon the face of a deed Estoppol mani- 
and another party has relied upon it, the doctrinp operates face of de!*!i? 
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in his favour. In Seva Ram v. A U Bakhsh one Moti Ram, 
the mortgagee of certain property, mortgaged a portion to 
the plaintiff, representing himself to be the full owner, 
there being a clear and definite recital to that effect in the 
deed. Subsequently Moti Ram actually became the owner 
by purchase, and a decree being obtained against him, the 
defendant, Ali Bakhsh, purchased the property at the auction- 
sale. In a suit by the plaintiff to enforce the hypotheca- 
tion of the mortgaged estate against Moti Ram and Ali 
Bakhsh, the latter being shewn to have been fully aware 
of the state of the title, the Court held that the plaintiff 
■ must succeed. He could have enforced the hypothecation 
against Moti Ram at any time before the purchase of Ali 
Bakhsh after Moti Ram had acquired the full proprietary 
interest, as the latter would have been estopped from 
denying the terms of his deed, and Ali Baksli, who claimed 
through Moti Ram with notice of the recital, was in no 
better position . 2 

No estoppel It follows from the rule now under discussion than no 
document. ' ( ... estoppel can be raised upon an invalid document. Thus 
where plaintiff and defendant both claimed through a 
document which the Court found to be a deed of gift and 
invalid according to Mahomedan Law, it was held that the 
document could not operate as a will, and that there was 
no estoppel upon the defendant. As between the parties 
the document could n<jt be taken as valid . 8 

(*>) The const The consideration for parol and written contracts, in this 

deration for . ,, , , 

deed is csson- country, is essentially a matter of proof, and a statement 
of l iTuof.' ttor that the consideration lias been paid in full is only strong 
presumptive evidence which may be rebutted, consistently 

1 I. L. K., 3 All., m [18S1]. hypothecating not merely his mort- 

3 Tho above case also illustrates gage right, but the entire zerni li- 

the doctrine of title by estoppel dari and malguzari estate. This 

elsewhere discussed.. The full aspect of the e.ise is not, however, 

ownership acquired by Moti Ham expressly noticed in the report of 

by purchase enured for thS benefit the judgment, 

of his mortgagee, Moti Ham having 3 * * * * Kttvarbai v. Mir Alum Khan , 

represented Ho him that he was I. L. U., 7 Coin., 170 [hSX.T]. 
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with the rule that extrinsic evidence is not receivable to 
contradict or alter the terms of a written contract 1 . 

A receipt is a document the terms of which cannot be Receipt, 
mistaken and which is well within the intelligence of ordi- 
nary persons . 2 But where payment is deified and evi- 
dence of non-payment is produced the burthen of proof onus, 
that the money was paid is on the debtor 3 . “ We iliink,” 
said their Lordships of the Privy Council, referring to the 
statement, in a deed of compromise, that the consideration 
money had been paid, u that . . . the statement of such a, 
fact in a deed of this description is prima facie evidence, ivima fade 
that the money therein stated to be paid, was paid at the 
time of execution of the deed . . . But that evidence is t(xl » 
completely rebutted .” 4 And it was conceded and taken 
as the foundation of the decision that the admission of 
payment in the deed was not conclusive. 

The rule that consideration is a matter of proof was Rule add 
recognised in all the Presidencies from early times. upomn India. 

The Madras High Court, in a suit 5 to recover money —stipulation 
lent to the defendant upon bonds executed by him which^ bond ' 

1 Zaniindar Slrimafu (inure- has prevailed *as to its impor- 
vallaha v. Viruppa Ghelti , 2 Mad. tance. A deed may be delivered 

II. C., 174 [1801] ; see Act l of 1872, as an escrow, but there is* no 

s. !)2, prov. (1 ). reason forgiving a, receipt until 

‘ J See Hunter x, Walters, L. R., the money is actually received, 

7 Oh. Ap. 75(82) [1871 J. In Bicker- unless it be to enable the person 

ton v. Walker, L. R., Ill, Oh. I). 1751 taking the receipt to produce faith 

(151)) [1885], Fry, L. J., observed : by it. A deed is not always, per- 

“ The presence of a receipt imlors- liaps rarely, understood by the 

ed. upon a deed for the full amount parties to it, but a receipt is an 
of the consideration money has instrument level with the ordinary 
always been considered a highly intelligence of men and women 
important circumstance. The im- who transact business in this conn- 
portance attached to this circuin- try, and which he who runs may 
stance seems at first sight a little read and understand.” 
remarkable when it is remembered a Chowdry Debt/ Per cad v. 
that the deed almost, always eon- Chowdry Ihnclut Sing, 5 M. I. A., 
tains a receipt, and often a release, 340 [1-844]. , 

under the hand and seal of the 4 l h . y 354. 

parties entitled to the money. But b Zamindar Slrimafu Gaure- 

there are circumstances which vallaba v. Virappa Vhetti , 2 Mad. 
seem to justify the view which H. C., 174 [1804]. * 



Madras. 


Calcutta. 


Bombay. 


254 MATTER IN WRITING. [PART L 

contained a statement that the principal had been borrowed 
and received in cash, allowed him to prove that he had re- 
ceived only a portion., overruling certain decisions of the late 
Sudder Court of that Presidency. “ There is no doubt,” 
said their Lordships, “ that the statements in the bonds are 
strong primd fade evidence of the truth of the actual re- 
ceipt of the money, and to be rebutted only by clear and 
satisfactory proof to the contrary on the part of the defend- 
ant upon whom lies the onus of proof. But they cannot 
on any sound principle of the law of evidence be treated 
between these parties as conclusive evidence.” 

In the following year the Calcutta High Court, referring 
to previous decisions of the Sudder Court, held that the 
mere absence of an endorsement of payment on the back 
of a kktbundee could not prevail against positive proof of 
payment, and evidence should therefore have been allowed . 1 
Similarly, it was ruled that a stipulation in a bond that all 
payments should be endorsed on the back thereof, and that 
all other pleas of repayment should be futile, is no estoppel, 
and the obligor may prove by other means that the debtor 
a part of it has been satisfied . 2 In a like case 3 the Madras 
High Court observed : “ In deciding whether the alleged 
payments were made, of course the omission of endorse- 
ments is a most important circumstance to be considered.” 
And the High Court of the North-West Provinces held to 
the same effect. 4 ' 

In a suit 3 upon a bond executed by the defendant upon 
an adjustment of the accounts of his dealings with the plain- 
tiff, it appeared that the defendant had admitted upon the 
bond that a certain balance was due, but afterwards set up 
that the balance bad been incorrectly stated owing to errors 

1 Girdharee Singh v. Lalloo 4 Nnyar Mall v. Azeemoollah , 
Koonwnr , 3 W.R. (Misc.), 23 [1805]. 1 N.-W. P. H. 0 II., 146 [1869]. 

* Kalm Doss Mittra v. Tara 5 Narayan Undir Pafil v. 
Cftarnl Roy , 8 W. R., 316 [1867]. Motilal Ramins, I. L. R., 1 Bom., 

0 A. Sashachellum Che tty v. T. 45 [1875], Wcstropp, C. J., and 
Gomndappa , 5 Mad. H. C., 451 Kemball, J. 

[1870]. 
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in the adjustment. The bond contained a stipulation that 
no payment was to be recognised except* “ after causing the 
payment to be entered on the back* of the bond or after 
taking a receipt for the same.” The defendant alleged that 
he had made various payments in respect *of the balance 
which were not indorsed on the bond and for which he held 
no receipt. The Bombay High Court referred to the pre- 
vious decisions and observed : — “ We do not think that the 
defendant ought to be permitted to reopen the question of 
the correctness of the balance. The defendant says that he 
objected to it at that time ; . . assuming that to be true, 
the defendant must be regarded as having waived his objec- 
tion, for, notwithstanding it, he subsequently executed the 
bond and made payments upon it. It would be different 
if his allegation were that, after the execution of the bond, 
he discovered the errors in the account on which the balance 
was arrived at.” And, upon the stipulation,* the Court ob- 
served : — “ It is against good conscience that an obligee 
should stipulate that, although he may have been paid in 
part or in full, he should, if the evidence of such payment, 
were not in writing, be at liberty to treat the payment as a 
nullity. He would, in enforcing such a Condition, be avail- 
ing himself of bis own negligence or wrong. Such con- 
dition, we think, could only be imposed by the Legislature, 
which has in certain cases imposed somewhat analogous 
conditions, as for instance in sectioji 206 of the Civil Pro- 
cedure Code.” 1 The learned Chief Justice then referred 
to the antiquity of the practice among Hindus of indorsing Antiijuity nf 
payments on bonds and giving receipts in writing, and cited tho practice. 
texts, 2 showing that the omission of a creditor, who accepted 
a payment but refused to grant a receipt, might operate as 
a forfeiture of the balance of the debt ; and concluded : — 

“It is, however, with the Anglo-Indian law of evidence 
w r e have to deal. It docs not exclude oral evidence of pay- 

o 

1 Act VIII of 1859, 8. 206 ; See 3 Colebrooko’s Digest, Bk. 1, pi. 

Act XIV of 1882, s. 257, as to 287, 828. 

money payable under a decree. 
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mcnt, and we should deem it to be both against good con- 
science and the policy of the law to reject it.” 

Rule in Eng- So, in England, an acknowledgment of receipt of money 
Acknowlodo'- or goods, not actually amounting to a contract between the 
hvoen ^thu I )ar ^ es ? evidence between them, but is generally capable 
parties. of being explained. In Farrar v. Hutchinson 1 the plaintiffs 
sued as partners on a bill of exchange, and the defendant 
produced a receipt given by one of them. The plaintiffs 
proved that the receipt was given for the purposes of the 
r> . cause, and was not bond fide. Lord Denman observed : — 

“ It appears to us that in all cases a receipt signed by a party, 
like any other statement made by him and produced after- 
wards to affect him, is evidence, but evidence only, and 
capable of being explained; ” and the receipt, though signed 
by one of the members of a firm, was held to be a fraud 
Co- trustee* ll P on the others. So where two co-trustees sued to recover 

a sum of money and the defendant produced a receipt 
signed by one of them, evidence was admitted to shew that; 
the giving of the receipt was a fraudulent transaction and 
that the defendant had not paid the money. Abbott, C. J., 
remarked : — “ The receipt was not a discharge of the action 
Release. n°r was it pleadable in bar ; but a release is, and although 
fraudulent, a Court of law can only avoid it by equitable 
interference. A receipt is very different, and is nothing 
more than a prinid facie acknowledgment that the money 
has been paid.” 2 * In Graves v. Kef 6 a receipt on a bill of 
“T exchange was allowed to be explained by shewing that 
the money had been paid in order to acquire an interest 
in the bill by purchase, and the negotiable quality of the 
instrument was not therefore destroyed, Lord Tenterden 
holding that a receipt is an admission which may be con- 
tradicted or explained, and is not conclusive evidence ex- 
cept in favour of any person who may have been induced 
thereby to alter his condition. 4 * 


1 9 Ad. & El., 641 [1839]. 

2 Ska ife v. Jackson, 3 B. & 0., 421 

[1-8-4]. 


8 3 B. & Ad., 313 [1832]. 

4 Sec the judgment in 318 n. 
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Bowes v. Foster 1 is a typical case of this kind. There Fictitious in- 
a fictitious invoice of the goods in the pldintiff’s shop was Bowes /.Foster 
made out, and a receipt given to the defendant for the 
sum therein stated to he the purchase-money. The defen- 
dant took possession of the goods, and afterwards sold the 
goods as his own. The plaintiff, in an action for trover, was 
allowed to shew that the transaction was a fictitious one, 
entered into in order to create a colourable title in the 
defendant to prevent the goods being taken in execution. 
u A release,” said Martin, B., “ annihilates the debt, hut a 
receipt is only evidence of payment ; and if it he proved 
that in point of fact no payment was made, it cannot operate 
against such proof.” 

But where a person has been induced to alter his condi- Eatnppel wbcro 
lion, the rule expressed by Lord Tenterden in Graces v. £11? altered 1 hi* 
Key 1 applies. Where a. person hands to another a document coll,iltlon * 
which on the face of it professes to be a transfer of pro- 
perty or a receipt for money, and that other is induced to 
change his position, it would he a fraud upon him to allow 
the former to shew the real truth. ^ * 

This rule was laid down with great clearness by Kin 
dersloy, Y r . (J., in Rice v. Rice: 1 In that case 
conveyed property without receiving the purchase-money wui. a ccul r wa- 
in full, hut the assignment recited the pay burnt of the chase-money 
whole purchase-money, and the usual receipt was indorsed ” L ' ni ' u,L 
on it, and the vendors allowed the title-deeds to he deliver- 
ed to the purchaser. The day following the execution of 
the deed, the purchaser deposited the assignment and title- 
deeds With a memorandum of* deposit to secure an advance, 
and absconded without paying either the vendors or the 
equitable mortgagees. The property not being of suffi- 
cient value to satisfy both the vendors and the equitable 
mortgagees, the question of priority arose as to which of 
these two equitable interests should prova.il. The Lourt 
applied the principle of estoppel by conduct. 


Rice; v. Rice 


1 2 H. &* N., 770; 21 
Bxch.), 202 [1858]. 

C, RE 


L. J. 


3 3 B. & Ail, 318 (n.) [1S32J. 

iv 


« 2 Drewry, 73 [I.85*jf 
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iln paid von- In Shropshire Union Railways and Canal Co. v. The 
dor s lion du- _ 7 ' . . ,y 

featod. Queen* the ease last cited was approved by the House of 
Lords. Lord Cairns, L. 0., referring to like v. Rice, ob- 
served : — “ There a vendor, who unquestionably would have 
been held to have, in the eye of a Court of Equity, a lien 
for his purchase-money, for some purpose indorsed upon 
the deed a receipt for that purchase-money stating that it 
had been paid. That was just the same thing as if he had 
stated that he had not a lien, or that he did not wish to 
insist upon a lien for the purchase-money, and it would have 
been contrary to the first principles of equity, and indeed 
of common sense, to say that, after that deed had been 
given by him to the purchaser, arid the purchaser armed 
with that deed had created an interest in some third party 
on the faith of that statement, the vendor eon Id subse- 
quently come forward, and, as against that third party, 
claim to be put in possession of that lien which by the 
indorsement of that receipt lie had virtually surrendered.” 

Mortgagor In Bi chert on v. Walker* the plaintiffs had mortgaged their 

acknowledgin'? . . . , 

receipt of interests in certain stock and policies of insurance to one 

Hoy cstopflcd" Hates for £250, hut only received £01. By the mortgage- 
ns a.pu.n st. as- <| m | they acknowledged the receipt of the entire amount, 
pip- vvho lias and they also signed a receipt to that effect indorsed upon 

pven full , J f J 1 

•value. the mortgage-deed. Bates transferred the mortgage to 

one Hunter, who gave full value for the mortgage as a 
mortgage for £250, without making any inquiry from the 
mortgagors. The Court hold that the plaintiffs would have 
been entitled as against Bates to redeem upon payment of 
the sum they actually received with interest, hut that as 
against .Hunter the mortgage must be taken to be a mort- 
gage for £250. 

(4) The effect The weight to be attached to a recital differs according 
recitals. to the circumstances. In some cases it is conclusive and 
in others very fa** from so, but it is in all cases evidence 
as between the parties who make it, being a statement de~ 

1 h. K., 7 E. & I., A[)., m (r>10) 2 L.m, 31 Oh. I)., 1?>1[1885]. See 

[1877)]. the remarks of Fry, L. J., at p. 178. 
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liberately made by those parties. It is no more evidence as 


The rule as to the effect of a recital is thus laid down Tho contract 
by Erie. J., in Stroughill v. Buck 2 : — -“I have no doubt that of tho parties 
a recital by one party of a state of facts otf tho faitli of 1)0 look " 
which the other party was induced to enter into the con- 
tract; is an estoppel in favour of the party who entered into 
the contract on the faith of them. But such recital does 
not estop in favour of third persons who did not contract 
on the faith of it.” And Patteson, J., in delivering the 
judgment of the Court, formulates the rule more precisely : 

— “ When a recital is intended to be a statement which * 

all the parties to the deed have mutually agreed to adiViit 

as true, it is an estoppel upon all. But when it is intended 

to be the statement of one party only, the estoppel is con- j> oos Wl0 r()ci . 

fined to that party, and the intention is to be gathered from f al c \P ross t}it> 

1 / bargain upon 

construing the instrument. All the cases were brought tho faith of 
forward and considered in Young v. Rah teach* and we have ties have acted? 
no doubt that the result of them is as above stated.” 

It seems clear that a recital in a document, formal or ,, 
informal, is binding if, in tho words of Martin, B., in South- 
Eastern Railway Co. v. Wart on* u it is the bargain on the 
faith of which the parties have acted but it is e(|ua|ly bosijcwi!, U ^ 
clear that evidence of the circumstances under which an ad- 
mission by recital has been made is receivable to shew that 
the recital was introduced into the deed by a mistake of 
fact, and does not represent the real transaction . 1 * * 4 5 

There is, however, no estoppel where the action is upon No ostoppol 
a matter not arising out of the deed, but wholly collateral eo]VatcruV° 1H 
to it. Tho rule as to this was stated by Parke, B., in 
Carpenter v. IhdleC : — “If a distinct statement as to a 


1 Brajcshimre Peshakar v. Ra<t- 
hauuildi , 1. L. It., 0 (Ail.*., 208 
[LSSOj. 

* 14 A. k IS. (Q. B.), 7 SI (784, 
787 ) [ 1850 ]. 

* 7 0. B , 310 [1849]. 

4 0 II. k N., 720 (.727) [ISO! j. 

n Sou Brooke v. Hay nos, L. 11., 0 


JSq., 27 [18(48]; EmpsorCscase, L. K., 
9 Eq., 797 [1870]. 

• 8 M. & W., 209(212) [1841]. Sou 
Ex parte Morgan, L. It., 2 Ch. !>., 
72 (89) [1870] ; South ■Eastern Rail- 
way Co. v. Wart on, 0 H. k N., 720 
(728) [1801]; Carter v. Carter, 8 
K. k J., 817 (017) [1877].® 
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particular fact is made in the recital of a bond or other in- 
strument under seal, and a contract is made with reference 
to that recital it is unquestionably true that, as between 
the parties to that instrument and in an action upon it, it 
is not competent to the party bound to deny the recital. . . . 
But there is no authority to shew that a party to the in- 
strument would be estopped in an action by the other party, 
not founded on the deed and wholly collateral to it, to 
dispute the fact so admitted, though the recitals would 
certainly be evidence.” 

The rule that a general recital does not work an es- 
toppel, but a recital of a particular fact does work an 
estoppel , 1 would seem to be another way of stating the 
principle that estoppels must be precise and certain. In 
all cases, it is apprehended, what is to be looked to is 
the contract which the parties have made. 

In a suit? to enforce a mortgage-bond 2 the defendant 

r> o 

pleaded that he had purchased the property bona fide from 
the mortgagor, and that the mortgage was a fraudulent 
transaction. The bond contained a recital that considera- 
tion had been paid, and the execution and registration of 
the deed were proved. Garth, C. J., referring to the ease of 
Clmcdhry Debt) Persad v. Chowdhrg Dowlut Singh, 1 said 
that, “ in a ease of this kind the weight to he attributed to 
the recital would depend entirely upon the other evidence 
of the bona jides of the bond. Against the defendant, who 
claimed under the mortgagor, the recital would be evidence, 
but if the transaction itself were not honest the recital 
would have little wei giit. 

A recital in a deed of the necessity for contracting a 
debt binding on a member of a joint family is some evi- 
dence of the necessity, but is by no means conclusive. 
Its absence will, however, make it difficult for the person 
affirming that there was necessity to succeed . 4 Similarly, 

1 Sin. L. Oa., Vol. II, 9th cd., 8 3 M. I. A., 347 [1844]. 

900,907. 4 Sikher Churn l v. DulpuUy 

2 Hrujashwara Peshakar v. Bud- Singh, I. L. It., 5 Calc., ‘103 (375) 

hunwkii , I. L.R.,6 Calc., 268 [1880], [1879]. 
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a recital that money has been borrowed by a Hindu widow 
for her husband’s shradh is by itself no evidence to charge 
the estate. 1 

A recital, though it may not amount to an estoppel, may 
have force primtiL fade as an admission by conduct. The 
point is illustrated in Sa rides v. Prosonomotjee Das see , 2 a 
decision which involved other questions. That was a suit 
for dower by an Armenian widow against Hindu pur- 
chasers. The deed of conveyance recited that the plaintiffs 
husband was entitled to an estate of inheritance in fee- 
simple. On appeal the defendants contended that there 
was no sufficient evidence that the husband’s estate was an 
estate in fee-simple. Upon this point the Court observed 
that, although as between the plaintiff, who was no party 
to the deed, and the defendants, there was no estoppel, yet 
as the purchasers bought the property as and for an estate 
of inheritance, and paid lor it as such, it was clearly prirna 
facie evidence against the defendants claiming under the 
purchasers that the estate was what it purported to be. 

A recital may be explained by looking to the surround- 
ing circumstances. In Gour Monee Debea v. Krishna 
C hinder Sanrujalf the plaintiff claimed under a kohala 
which contained a recital that one Haradhun, the former 
owner of the property, had died childless or without male 
issue. The defendant contended that upon the recital it 
must be taken that her own title as daughter of Haradlmn 


1 Sec S unfair Loll v. Juddoobuns 

Suhaye, 9 W. It., 285 [1808]. For 
other cases where recitals have not 
been held to be conclusive, see 
Mahomed, Hamidoolah v. Modhoo 
Soodun O hose y 11 W. It, 298 [1809], 
as to possession ; Ran Kurun Singh 
v. Mehtab Koonwer , 3 Agra, 150 
[1808], as to previous mortgage ; 
Oopal v. Narayan , 1 Bom. H. C., 
31 [1803], as to separation between 
members of a family ; Bhooknarain 
Singh v. Necol Koer y Marsh, 373 
[1803], as to recital in lease of 


fact of mooJcteamamah ; Roman] ee 
M anchor jee v. Hossain Abdoollah , 
5 w. R. (P. C.), 61; 1 M. I. A., 
494 [1800] ; Nilmonoo Chowdhry v. 
Zuheerunissa Khannni , 8 W. It, 
371 [1807] ; Lakshman Dada Naik , 
v. Ham Chandra Dada Naik, 
I. L. It, 1 Bom., 501 [1877], as to 
recitals in wills. 

2 1. L. R., 6 Calc., 794 [1881]. 

8 I. L. It, 4 Calc., 397 [1878]. See 
Nunhoo Sahoo v. Boodhoo Jam 
madar , 13 W. R., 2 [J8W]. 
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evidence. 
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(5) Can one of 
the parties to 
a fraud against 
third persons 
shew the truth 
as against the 
other when the 
illegal object 
has been 

effected ? 


Rule in ling- ' 
laud. 


No estoppel 
where a mere 
intention to 
effect an 
illegal object. 
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would arise immediately upon his death, and that neither 
the plaintiff’s vendor nor her deceased husband could have 
taken the property, t The plaintiff was allowed to shew that 
Haradhun left a son who died childless, and that upon his 
death the property descended to one Bissumbhar, and after 
Iris death to his widow, the plaintiff s vendor . 1 

The position inter se of parties to a fraud against third 
persons has been noticed in the Chapter upon Ben ami 
Transactions . 2 The question arises in connection with the 
present subject when one person has conveyed his pro- 
perty to another for the purpose of effecting a fraud and 
such fraud has been effected. In such a case it appears 
doubtful whether either of the parties to the fraud can be 
allowed to shew the truth and avoid the effect of the deed 
as against the other party. Upon this point there is a 
conflict of opinion in the Indian Courts. The argument 
in favour of the estoppel is put very clearly in the judg- 
ment of West, J., in Chenvirappa v. P-atlappa ? where the 
authorities are exhaustively discussed. 

The rule in England has been stated thus : — “ A party 
to a contract which is fraudulent against third persons 
cannot excuse himself from the performance of his part of 
the agreement by alleging that it was fraudulent and void,” 
upon the principle that a man cannot set up his own fraud 
to avoid his own deed. But 44 where the purpose for which 
an assignment is made is not carried into execution and 
nothing is done under it, the mere intention to effect an 
illegal object when the assignment is executed does not 


1 The Court observed : “It. ap- 
peal's to us that this is not such an 
admission as conclusively binds 
the plaintiff. It was not essential 
to state in this kobala by what 
means the property which was 
being sold had corn e to the husband 
of the vendor. It was enough for 
her to recite that, her husband 
being dead, she Mas his heir and 

representative, and that, for the 
reasons stated, she thought fit to 


sell the property ... It is a circum- 
stance which the Court below 
would be quite right in taking into 
consideration, but which it would 
be wrong in holding binding as 
against the plaintiff ” [p. 401]. The 
defendant’s right (if any) was, 
however, barred by limitation. 

2 Part I, Chapter II. 

3 J.L.R.,11 Bom., 70S (713 719) 
[RS7J. 
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deprive the assignor of his right to recover the property 
from the assignee who has given no consideration for it.” 1 

The rule has not always been uniform in Calcutta. In n ’ ll y in ( / a1 ' . 

J . ... . , eutla not uni- 

Kaleenath A ur v. Dojjal Kr/sto Detr the plaintiff sued to form, 
recover property transferred by his father in* fraud of credi- 
tors. The Court held, referring to numerous authorities/ 
that the plaintiff could not be allowed to allege and plead 
the fraud of another person through whom he derived his 
title, Hohliouse, J., observing: “ On the whole I think that 
there are circumstances specially applicable to this country 
which incline me to think that those judgments are as politic 
as I am inclined to think that they are good in law. I be-' 
lieve that it is good that parties in this country should 
understand that in making arrangements in regard to 
their property for fraudulent purposes, such as defrauding 
creditors, they are entering on a dangerous course, and 
that they must not expect: the assistance of -the Courts to 
extricate them from the difficulties in which their own im- 
probity has placed them.” 

The learned Judges, however, arrived at this decision * 
with hesitation, and Bayley, J., referred to a passage in 
Taylor on Evidence, 4, where it is stated that, the oases of 
Monte flori v. Monte/lorC and Doe v. Roberts , b upon which 
the decision in Oh hoy Churn G htUt nek's ease was based 
are no longer law, and where the contrary rule is laid 
flown. 


x M ay on F rand ulent and V olnn- 
tary Dispositions of Property, 470 
472. 

9 13 YV. 14., 87 [1870]. 

M Oh ho tf Churn (Jhuflurk v. Tree- 
fork nu Chaffer} re, S. I). 14., [IS, >9] 
1039 ; (thurrerf) H ossein v. 4/ a set. 
UseenunmiKxa, Hay, [18*4*2] 328 ; 
Hurry Sunker Mnokerjee v. Ktdf 
Coo mar Mnokerjee, Y V. 14. [1 SOI] *203; 
Jjuekhee Naruin Cfiuekerbulhj v. 
Taramonee Doftsee, 3 YV. K., 92 
[1805] ; FureedoonUsa v. Ruhomut , 


4 YV. 14., 37 [1803] : Moksoondry 
Coop to v. Horn Ltd Roy, 0 W. 14., 
287 [ I80l>]. Sec Ktvah <ja Ltd v. Mo- 
h to fen Siutfh , 0 YV. 14., 293 1 1SOOJ. 

4 See St h ed., 113, 110. ll.scons 
now clearly settled that a parly is 
not estopped by his deed from 
avoiding it by [(roving that it was 
oveenlod for a fraudulent, illegal, 
or immoral purpose/’ See ]). 85 
(>/-), 3 1 supra. 

‘ 1 YV. Kl. 303 [1702]. 

« 2 B. & Aid., 30741819]. 
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Srecmutty In SveemuUy Debia Chowdhrain v. Bimola Soonduree 
dhrafn^BV Delia* KaleenatJi Kura case is stated to be contrary to 
roS l [i 87 4J ld U °^ ier decisions in which it has been held that parties are 
not precluded from showing the real nature of the trans- 
action, although it might have been entered into for the 
purpose of setting up against creditors an apparent owner- 
ship different from the real ownership. 

Rule inAliaha- The question arose at Allahabad in Param Singh v, 
Laljl Mai* where the parties in 1853 had entered into a 
deed of conditional sale to protect the plaintiffs property 
in consequence of disagreements which had arisen be- 
tween the plaintiff and bis son, and the defendant had 
Pn ram Singh executed an agreement hy wliich he undertook not to dis- 
[is77f l ^ 1 turb the plaintiffs possession. Subsequently a third party 
obtained a decree against the plaintiff and att ached the pro- 
perty, when the defendant intervened and made good his 
claim on the strength of a decree for foreclosure which he 

3 *21 VV. It., 422 [1874]. The sub- tiff was entitled to recover. In the 
cct is discussed atpp. 84 80, ,9 upra. case before the Court the respon 

9 I. L.R., 1 All., 403 [1877]. The dent furnished the appellant with 

"(Vu t observed “ The doctrine a deed of conditional sale which 

t hat in jxiri delicto potior est condi- did not, by itself, operate to pass 

tio possidentis, or that the Court, the property in the lands therein 

finding a man embarrassed by <le- mentioned. The foreclosure made 

ecit, to w hich lie was himself a the sale absolute, —the decree 

party, will not interfere to relieve awarded possession ; but had not 

him from the consequences, must the decree been executed, the pro- 

not be accepted without qualifiea- perty would have remained the 

lion. The English Court of Ex- property of the respondent ; the 

chequer in Bowes v. Foster [27 L. parties, ex hypothesi , did not in- 

J. (Ex.) 62 ; 2 H. & N., 779 (1858)] tend that the property should pass, 

allowed a plaintiff to recover from but that by the deed, foreclosure, 

the defendant, goods w hich lie had and decree a semblance of title 

deposited with the defendant; in should be created in the appellant, 

order to defeat or hinder the If this be so the case before us 

claims of creditors who might sue does not appear distinguishable 

out execution, although the plain- from Bowes v. Foster ; but if it be 

tiff had, for the purpose of deceit, distinguishable, on the ground 

furnished the defendant with evi- that by the deed, foreclosure, or 

donee of a sale by handing him a decree, or by all of them, the pro- 

priced invoice for the goods, and a perty passed, then, it appears to 

receipt for the price ; the Court us, the respondent is entitled to 

held, that, inasmuch as in fact rely on the agreement,” pp. 411, 

no sale had taken place, the plain- 412. Per Turner and Oldfield, J.J. 
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had obtained against the plaintiff ex-parte . The defendant 
applied for execution of his decree against the plaintiff, 
but did not seriously prosecute his claim until 1872 when 
he obtained possession. The plaintiff then sued to recover 
possession of the property, alleging that tluV defendant was 
a mere trustee, ismfarzi for him, and that it was never in- 
tended that the property should pass. The High Court 
held that no limitation could run until the defendant 
expressly disavowed the trust, and upon the question of 
estoppel cited the Privy Council case of Ram Surun Shujh 
v. MussL Fran Peary ^ observing: “In this country where 
ismfarzi transactions are so common ....wo should establish 0 
a dangerous precedent were we to rule that, under ail cir- 
cumstances, a party is bound by his deed, and concluded 
from shewing the truth.” 

The above decision has, however, been dissented from in Rule in Bom- 
Bombay’. In Chmvirappa v. Puttappa 9, the plaintiff, with a 1,ay * 
view to protect from creditors a house which he had pur- 
chased, caused the conveyance to he executed in favour of 
the defendant his near relation, and held the property for - 
several years as the defendant’s tenant. Subsequently the 
defendant by collusion with the plaintiff obtained an ex- 
pavle decree against him. The plaintiff’ sued to have it 
declared that the side-deed and the ex-parte decree were 
collusive transactions in fraud of the plaintiff's creditors, 
and that the defendant, his henatpidar, was a trustee for 
him. The case was decided mainly upon the principle of 
res judicata, 1 2 * * * but the Court considered it doubtful whether, 
assuming that the original relations' of the parties had not 
become merged in the decree, such a trust arising out of a 
turpi s causa could be enforced by the Courts, and expressed 
an opinion that the parties to a collusive transaction should 
he permitted to shew the truth only where such a transaction 

1 13 M. I. A M 5Til (559) [1870]. Canji, I.' L. R., 5 Dorn. 29.5 

a I. L. It., II Bom., 70S [1887]. [1880].. 

Bee, however, Mahadaji Gopal v. 8 Bee this case fuidherdiscnssed, 

Vithal Ballal, I. L, R,, 7 Bom,, 78 infra , Part II, Chapter III, in 

[1881]; Luckmiilas Khimjiv. Mulji connection with decides. 
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(C*) Other 
topics. 


(a) Title by 
Estoppel . 


Principle 
applied to 
mortgages. 


remains in an inchoate stage and not where a third per- 
son’s rights have* already been defeated. 1 

Certain other subjects connected with matter in writing 
remain to be examined. 

The rule of title by estoppel, which has already been 
noticed in connection with the estoppel against the landlord, 2 3 
has been codified in the Transfer of Property Act* and the 
Specific Relief Act,* and may be stated in the following 
form : — Where a grantor by his intention to be gathered 
from the scope and object of the instrument appears to 
state that he has a certain specific interest, and the Court 
‘finds that the parties proceeded upon the assumption that 
such an interest was to pass, the after-acquired estate of 
the grantor 4 enures ’ for the benefit of the grantee, and 
the grantor or his representatives will be estopped from 
denying that he or they were possessed of the interest 
which purported to have been conveyed when the deed was 
executed. The rule, it is conceived, may apply to any deed 
or writing, apart from the question of its formality and 
subject only to the requirements of registration, and in 
the case of moveable as well as immoveable property. 

Ill Deoile Clutnd v. Nirban Singh* A mortgaged a 
fourteen-annas share to 15, who afterwards bought from A 
a two-annas share which he re-sold at a later date to A. 


1 Sec Indian Trusts Act (II of 
1882), s. 84. 

8 Supra, Chapter III, pp. 124 

3 2 (>. 

3 Act IV of 1882, s. 43 : “ Where 
a person erroneously represents 
that lie is authorised to transfer 
certain immoveable property, and 
professes to transfer such property 
for consideration, such transfer 
shall, at the option of the trans- 
feree, operate oil any interest which 
the transferor may acquire in such 
property, at any time during' which 
the contract of transfer subsists. 
Nothing in this section shall im- 
pair the right- >f transferees in good 


faith for consideration without 
notice of the existence of the said 
option.” 

4 Act I of 1877, s. 18: “Where 
a person contracts to sell or let cer- 
tain property having only an im- 
perfect title thereto, the purchaser 
or lessee (except as otherwise 
provided by this chapter) has the 
the following rights (a) if the 
vendor or lessor has, subsequently 
to the sale or lease, acquired any 
interest in the property, the pur- 
chaser or lessee may compel him 
to make good the contract out of 
such interest.” 

5 I. L. H. f r> Calc., 253 [18711]. 
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The twelve-annas share in the mouzah belonging to A was 
sold in execution of a decree against A* and was purchased 
by B. B then attempted to execute his mortgage-decree 
against the two annas share which he had re-sold to A. 

The Court observed: “ The contract of the judgment-debtor 
was to hold fourteen annas subject to a mortgage for the 
repayment of the debt due to the appellant. So long as 
be had only a twelve-annas share in liis possession the 
mortgage security was of necessity reduced to that amount; 
but if at any time he became owner of fourteen annas, the 
creditor bad an equitable right to demand that that four- 
teen annas should be held subject to Ids mortgage. Thw 
principle has been distinctly recognised in the Specific 
Relief Act ” 

So it has been held that a mortgagor executing a mort- 
gage at a time when he has no title to the property must 
make good the contract out of any interest he subsequently 
acquires , 1 and the same rule applies in the case of a sale . 2 

Similarly, where a mortgagor mortgaged property, re- 
presenting that it was unincumbered, whereas in fact it 
was subject to an annuity, his heirs, who afterwards^ be- 
came entitled to the annuity, were held precluded from 
setting up the charge . 3 ^ 

The mere fact of a person attesting a deed is no evidence (/,) Pmsump- 
in itself that he consented to it or knew its contents, 4 * ' but Attention of 
in the case of a transfer or conveyance of property by a ,[vAu] hmv far 

. T . " , evilenco of im- 

iliiidii widow m Bengal upon the ostensible'- ground of Hunt, 
legal necessity, the fact that a reversioner has attested the 
deed maybe an important circumstance to shew bis assent. 

In Rajlalhi Dehi v. Gakul Chandra Chowdhri /, 6 the rule is 
thus stated by the Judicial Committee : — Their Lordships 
cannot affirm the proposition that the mere attestation of 

1 Praujimin C omirdhanda.it v. 4 Ram Chum lev Poddar v. Har 
Baja, I. L. R., 4 Rom,, 34 [1879], Das Srm t 1. L. R., 9 Cole., 403 (408) 

2 Shea Prasad v. II dal Sinyh, [1SN2], observing upon flic Privy 

I. L. R., 2 AIL, 718 [1880]. Council case. 

8 Padhfnf Lai v. Mahrsh Pra 5 3 ii. L. R. (P. 57 (05) 

sad, I. L. K., 7 All., SOI [1S85J. 1 1S09I. t 
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such an instrument by a relative necessarily imports con- 
currence. It might no doubt be shewn by other evidence 
that when he became an attesting witness he fully under- 
stood what the transaction was, and that he was a concur- 
rent party to it, but from the mere subscription of his name 
, that inference does not necessarily arise/' 64 It constantly 
happens/’ observed Garth, 0. J., in the case first cited, 
“that persons subscribe deeds as witnesses without having 
the least notion what they contain ; and if people were to 
be held bound by an instrument which they so subscribe, 
it might be a dangerous thing to witness any other man’s 
signature/’ 1 * * 

Destroying or Iii this connection may be mentioned the presumption 
ceivo T docu- against a person wilfully destroying a document that he 
ment * was aware of its contents. In Ardeshir Dhanjihhai v. 

The Collector of Surat / a curious case, the plaintiff relied 
upon a sanad and petitioned the Marnlatdar of the per- 
punnah to search for it. The lower Court found that 

O 

the defendant had destroyed what purported to be a copy 
of the sanad . The High Court held that the rule omnia 
praemmunh.tr contra spoliatorem 3 applied, and that it was 
not competent to trie defendant to say that the document 
was imt such a one as could legally be admitted in evi- 
dence, and that, as the plaintiff had made out a primd facie 
ease, he was entitled to succeed. In the same way a person, 
who refuses to receive a registered letter sent by post, can- 
not afterwards plead ignorance of its contents. 4 ' 


1 //)., 63. See, however, Mata- 
dean Roy v. Mtmoodun Singh , 10 
W. R., ‘203 [1868], explained in Ram 

Chunder Poddar v, Hari Das Sen. 

In the earlier ease two brothers 

were entitled to a property in equal 
shares ; one of them conveyed the 
whole property away, and the 
other attested the deed. The 
Court inferred that the latter was 
a consenting party. As to what 
will amount to consent on the part 
of a reversioner and how far the 


concurrence of some of the mem- 
bers of a family may bind the rest, 
see May ne’s Hindu Law, §§ 502, 
593. 

9 3 Bom. H.C. (A.O.), 116 [I860], 

8 Armory v. Delamirie , 1 Sm. L. 
Ca., Otli cd., 385. “ If,” said Lord 
Holt [Anon 1 Ld. Rayin., 731], “ a 
man destroys a thing that is design- 
ed to be evidence against himself 
a small matter will supply it.” 

4 Loolf Alt Aleak v. Pearee 
MohnnJioy , 16 W. R., 223 [1871]. 
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It is necessary to mention that in the ease of parda - Signature 

^ . *11 Pardanashm. 

nashin ladies the Court requires very * clear evidence that 
documents executed by them have tjeen properly explained 
to and understood by them, and the onus will be on those 
who rely upon such documents to satisfy* the Court that 
the executant was fully aware of the nature of the transac- 
tion . 1 The ordinary presumption that a party who signs a 
deed knows what he is doing does not in this case apply . 2 

Certain documents which may raise an estoppel require C) Documents 

, . which may 

to be noticed. raise an estop- 

An invoice in most cases does not represent the real ^voice. 
contract, though it may be strong evidence between the 
parties. “ If at the time of the sale an invoice is? made 
out, or anything passes to shew that the parties meant the 
invoice to he the contract, it would be ; . . but tlie more 
fact of an invoice being afterwards made out will not make 
it the real contract, or clothe it with the incidents of one . 2 ” 

In Holding v. Elliott * parol evidence was held admissible 
to show that the person whose name appeared upon the 
invoice was in fact not a contracting party, the contract 
having been made by parol previously, and Pollock, Oi'B., 
doubted whether in any case an invoice* can with propriety 
be called an estoppel. 

But there are other documents which, when acted upon, Documents 

, ,, ■, n n » , . representing 

may estop the person responsible lor them from denying goods, 
their effect. Of this nature are warehouse receipts, deli- 
very orders, and other documents of that class. These Warehouse 

receipts and 

documents represent goods as being in the custody of a delivery orders 
person who holds them for and on account of another, 
and the receipt may amount to an admission by that 
person, that he is a kind of bailee for the other, or to an 
attornment by him to the other. Such documents have 


1 Sudisht Lalv. Shmbharat Koer , 
I. L. R., 7 Calc.. 245 ; L. K., 8 1. A, 
39 [1881] ; I) dr o os Banoo Begum v. 
Ashgar Ally Khan , 15 B. L. R., 
107 ; 23 W. R., 453 [1875] ; Ashgar 

Ally v. JJelrovs Banoo # Begum , 


I. L. R. t 3 Calc., 324 [1877]. 

2 Ashgar Aliy v. Delroos Banoo 
Begum, I. L. R., 3 Calc., 324 [1877]. 

8 Ter Martin, B., in Holding v. 
Elliott [I860]. 

4 5 H. & N., 11 J. 
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[part I. 

sometimes been described as quasi negotiable but, in fact,, 
the issuing of these receipts can amount only to a represen- 
tation (upon which a purchaser for value may be justified 
in acting) that the goods are lying in the warehouse to the 
order of the person who holds the receipt for the time 
being, for valuable consideration, and without notice of any 
defect in the title of the person from whom he obtained 
the receipt. 

Illustrations of this class of case arc to be found in the 
cases of The Ganges Manufacturing Co, v. SourujmuU , l 2 * 4 
Knights v. Wiffenf Coventry v. The Great Eastern Rg. 
Go., s and Set on v. Lafonef the facts of which, are fully 
set out' in other chapters. 

It would seem that in order to raise an estoppel by the 
delivery of, or assent to, a document representing goods, the 
document must have a mercantile meaning to the effect 
that the goods sold have been separated from other goods, 
and are hold by the defendant for the benefit of the plain- 
tiff. 5 

The case of Farmeloe v. Bain 6 shews that the issuing of 
a written undertaking may not amount to a representation to 
all the world. The defendants sold to Burrs & Co. 100 tons 
of unappropriated zinc and gave them four documents, each 
containing a specific undertaking ip wilting to deliver 
25 tons of zinc to their order, receiving in payment a hill 
which was subsequently dishonored. The plaintiffs bought 
of Burrs & Co. 50 tons of zinc, and two of the above docu- 
ments were indorsed and delivered by Burrs & Co. to the 
plaintiffs, who accepted the bills for the price. Burrs & Co. 
failed, and the defendants as unpaid vendors refused to 

1 I. L. R., 5 Gale., (Kit) [1.880], 4 Taunt., 014 [1812]; While v. 

2 L. R., 5 Q. B., 000 [1S70J. Wilks, f> Taunt. 170 [J.8K1J ; White- 

:i L. U., 11 Q. B. I.)., 770 [issaj. home v. Frost, 12 East., 014 [1810], 

4 L. R., 10 Q. B. I)., OS f 1887], as to unappropriated goods. As 

* See the observations of Brett, to railway receipts, see The Great 

1a d., upon Knights v. IV-iffen, in Indian Peninsular Railway Co. v. 
Si mm v. Anglo American Tele- Hanmarjlass Ramkison , I. L. R. r 
graph Co L. R., 5 Q. B. !>., at 14 Bom., 57 [1889]. 
p. 212. See alsy Austen v. Craven , 6 L. R., 1 G. P. I)., 415 [1870], 
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deliver tlie goods to the plaintiffs. It was argued that the 
defendants, having induced the plaintiffs *to alter tlieir posi- 
tion to their prejudice upon the faijk of the defendants’ 
undertaking to deliver the goods to the indorsed order of 
Burrs & Co., were estopped from setting up, as against 
the plaintiffs, their right as unpaid vendors to stop the 
goods ; but the Court held that the documents in question 
were not known documents among merchants , and amounted 
to a mere undertaking between the plaintiffs and their 
immediate vendees. 

A bill of hiding is generally primd fade and not con- Bills of lading 
1 . . , • i ii i • ' . r n generally not 

elusive evidence against the shipowners. 1 In (j rant v. conclusive 

Norway , 2 the master of a ship signing bills of lading for ovuluux * 
goods which had not been shipped was held not to he the 
agent of the owner so as to make the owner responsible 
to the indorsees of the bills who had made advances upon 
the faith of the bills so signed. Cox v. Breed is a similar 
case. The representation in these cases was made by the 
master without authority, and the nature and limitations 
of that authority being known in the mercantile world, t he 
indorsees of the bills were not justified in assuming that 
the master had authority to sign. In Lishman v. Christie 
however, the charter-party provided that the bill of lading 
should be conclusive evidence as against the owners as to 
the quantity of cargo received. It was held that, the ship- 
owners were estopped by the statement in the bill of lading 
from denying that the full amount of cargo stated therein 
laid been skipped. 

The case of a difference note accepted in part payment by 

1 j 1 • acceptance oi 

of a debt is illustrated by The Scin.de, Punjab and Delhi difference 
Bank v. ]\fudoosooden Chowdryf an action for the non-ac- 
ceptance of Government paper. The defendants admitted 
a previous debt, but pleaded that they had paid a sum in 
cash and a further sum into Court, and that, in respect of 

1 Sec Lishman v. Christie , L. K., 8 L. R., 18 Q. Ii. I)., 147 

19 Q. R. I)., :m (340), per Lopes, [18.89]. 

L. 3. [1887]. 4 17. R., 19 Q. R. 333 [1887 j. 

3 10 C. R., 605 [1801]. 5 Bourke, (). C., C'2'2 [1890]. 
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the balance due, the plaintiff Bank had accepted an assign- 
ment of a debt due by A to B in the shape of a difference 
bill accepted by B in part payment of the amount due. Oil 
the part of the plaintiff, it was alleged, that this assignment 
was offered to 1 them as a part payment of the debt due by 
the defendants, but that they bad refused to receive it in 
that light, and that it had been taken by them as a banking 
transaction for realisation on behalf of A. The document 
of assignment was in the nature of a promissory note. 
Phear, J., after pointing out that the transactions between 
the parties were of a gambling nature and that no equities 
arose upon the ease, remarked : “ The plaintiffs admit the 
receipt of the document and a Court of law must look at 
the document itself . . . Mr. Lathbury admits consideration, 
and fairly says that if he had read the document more 
carefully he never could have received it at all. But there 
are two parties to the contract— the Bank took the docu- 
ment, and unless the other parties were aware that it was 
taken with modification or alteration in its terms, they must 
be bound by it , . . The Bank have had the paper in their 
custody ever since. I must, therefore, conclude that the 
suit at all events 1 was premature.” 

The estoppels which may arise in connection with tlio 
rendering of accounts requires mention. In Van I las wit 
v. Sack 1 certain agents and brokers in London supplied 
coals to a steamer in .the year 1856. As agents of the 
ship they received the freights payable in London, and out 
of the proceeds furnished supplies, and paid the expenses 
incurred by the steamer in England, making out debit and 
credit accounts upon each voyage which they forwarded to 
the owners abroad, including in the accounts the coals sup- 
plied upon each voyage. These accounts shewed a balance 
of £1-4-6 against the owners, but it appeared that upon 

1 13 Moo. P. C M 185 [1859]. See (on, 4 B. & C., 715 [1825J ; Dails 
this case sub now. The West Fries- v. Lloyd, 12 A. & E. (Q. B.), 531 
land , 1 Swa., 456. See Cave- v. Mills, [1848] ; Sky ring v. Greenwood, 4 B. 

7 H. & N., OKI [18(32] ; Shaw v. Pic- A C„ 281 [1825], as to accounts. 



CHAP. X.] 


ACCOUNTS. 


273 


a previous agency account from 1854 to 1856 a further Estoppel 
sum was due to the agents. The agents* appropriated to Iippropriatin?, 
this previous account the sums received by them in 1856, ^thpri^uih 
and brought a suit for the price of the coals supplied in ^ lI ^J^ e o Y ed 
that year as necessaries supplied and paid fof, in order to specific items, 
obtain a charge upon the ship. Their Lordships of the 
Privy Council observed : “ There is no principle which 

can enable the respondents thus to make the supplies’ of 
coals a separate and distinct account and held that the 
arrest of the ship was unjustifiable. 

The general principle is stated by Bay ley, d., in Simson of 

v. Imjliam 1 : “A party who pays money has a right to apply » 
that payment as he thinks fit. If there are several debts 
due from him he has a right to say to which of those debts 
the payment shall be applied. If he does not make a 
specific application at the time of payment, then the right 
of application generally devolves on the -party \yho receives 
the money.” But the election is not complete until com- 
municated to the opposite party. The case now cited was 
one between bankers, and the following rule was laid down 
as to banker’s pass hooks: — u If a hook had been kept foi* Ranker's pass 
the common use of both parties as a pass bo<*k, and that had 
been communicated to the opposite party, then the party 
making such entries would have been precluded from al- 
tering that account ; but entries made by a man in books 
which he keeps for his own private purposes, are not con- 
clusive on him until he has made a communication on the 
subject of those entries to the opposite party. Until that 
time he continues to have the option of applying the several 
payments as he thinks fit.” 2 

It may be mentioned that the register, flag, and pass of a 
ship carry with them the presumption that they are true and 
correct, and the owner is not at liberty to a ver against them. 1 3 


1 2 IS. k U.,(m [18231. See for the 
effect of an admission as to the 
rate of interest in an account 
stated by a hanker. Mal uvrfi Kum 


v. lUtH.ixlif n J)as, I. L. R., 3 All., 
32K I'lSMfJ. 

9 lh., 7% par Hay ley. J. 

“ See The Laura, 12 L. T. Rep. 
(N. S.), 085 1 1 SUV). 

18 


r, LK 
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(>■) Awards and In tins connection the conclusivencss of awards and agree- 
re fo) 6 tcT arbi - ° ments in writing to refer to arbitration may be noticed, 
tration. Contract and agreement between the parties being a clear 
and well-defined ground of relief, 1 the Courts will enforce 
an award m fide upon a submission to arbitrators on whose 
part no misconduct or mistake appears. So where two 
widows of a deceased Hindu agreed to refer the question of 
their rights to arbitrators, (including the question whether 
the plaintiff had not been separated from her husband 
during his lifetime, and had not received a fixed allowance 
from him, having become disentitled to succeed him on 
account of her uncliastity,) their Lordships of the Privy 
Council held the award to l>e binding and remarked : “ The 
arbitrators, so far as appears, were gentlemen of some posi- 
tion in the neighbourhood, and apparently must have been 
well competent to decide such a question as this between 
the two widows. It may also be observed that probably it 
was the very best tribunal to which a dispute of this kind 
could be referred.” 2 

Tribunal p»>- 111 Commins v. Heard 3 the question was whether the 

{.urtiess! ^'plaintiff was concluded by an award from alleging that 
the entire amount of his claim was due to him. Lush, J., 
saM : “ I am of opinion that he is concluded, and that the 
award is binding between the parties in all matters which 
it professes to decide. It was contended that an award is 
not an estoppel, and that the parties are not concluded by 
an award, and that it is distinguishable from a judgment, 
which it is admitted would have bound the parties. The 
contention was that it was so distinguishable, because an 
award was an adjudication by a tribunal appointed by the 
parties, and not one constituted by the sovereign power 
Tnieresi n i w ^ rl the r °alm. It is impossible, to my mind, to suggest 
imbii' wut sit any good ground of distinction between these two, when 
we consider that the reason why a matter once ad judicated 

1 Per Lord Wcst.bury'in Kshun 2 Rani Bhagoti v . Rani. Chandan, 

Chunder Singh v. Shama Churn l. L. It., 11 Cato., 386 [1885]. 

Bhutto, 11 M. I. A., 7 (21) [1805]. » L. It., 1 B., 000 (07*2) [1869 
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upon is not permitted to be opened again, is because it is 
expedient that there should be an end to* litigation. When 
once a matter has been decided between parties, the parties 
ought to be concluded by the adjudication, whatever it may 
be. ... It is not a new doctrine that an awatfd is a bar.” 1 

A fortiori an award followed by the judgment of the 
Court is conclusive upon the matters in issue, and, as 
between the parties, has the same effect as an ordinary 
judgment of a competent Court. 2 

In Muhammad Newaz Khan v. Alam Khan? a suit to Award invalid 
establish a claim to share property by right of inheritance, yot hav(Tie^ai 
an award was held to operate as a bar to the suit. An ^lidity. 
application to file the award under section 525 of the Code 
had been rejected on the ground that the office of a 1 um- 
bo rdar to which the award ( inter alia ) related was not a 
matter of civil jurisdiction. The Judicial Committee held 
that, although the application under section .525 was re- 
fused, that merely left the award to have its ordinary legal 
validity, remarking : “ In order to make the refusal to file 
an award a binding judgment against its validity on the 
ground of the partiality of the arbitrator, it would be at 
least necessary to shew that the point was Vlefinitely raised 
and put in issue and made the subject of trial. The validity 
of the award as an award was never directly and substan- 


1 “The award of an arbitrator 
concludes the right unless yon can 
impeach the award.” WhUnhmid 
v. Tatter sail, 1 A. & E., 492 [1834]; 

“ I think that the kind of admis- 
sion which has been relied on here 
is to be taken advantage of, not 
as an estoppel, but as shewing that 
there was no cause of action.” 
Per Campbell, C. J. : “The prin- 
ciple of estoppel is that whether 
there be a cause of action or not, 
the party cannot allege it. Here 
the defence is that no cause of 
action existed,” per Coleridge, J., 
in Parkas v. Smith 15 Q. lb, 312 
[ISdOJ. See par ary amentum in 


Nmmll v. Elliott, 1 H. & C., 797 
(800-892) [1863]. 

2 Wa zeer M ah ton v. Omni 
Singh, I. L. R., 7 Calc., 727 [1881]. 
Parties may by tlieir conduct be 
held estopped from objecting that 
the time for filing an award has 
not boon enlarged when they act 
as if the arbitrator is still exercis- 
ing a valid authority. Tyarman v. 
Smith, (> El. & El., 719 (725) [18 56]. 
See h'npu llau v. Vmikataramay- 
yar, I. L. k\, 4 Mad., 311 [188 1], 
where the procedure before an 
umpire was acquiesced in. 

8 T. L. R., 18 Calc., Il l [1891]. 
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tially in issue in that application. In this action respect- 
ing the land a! one, the award can be separated as to it 
from the office of luuiberdar.” 

But in any case the award to be conclusive must be upon 
the points in ’dispute, and cannot be held to be a decision 
by inference. 1 In Newall v. Elliott , 2 * an instructive case, 
proceedings in Chancery for the infringement of a patent, 
the validity of which was in dispute, were referred to an 
arbitrator who awarded that the patent was not illegal and 
void. The Court of Exchequer expressed an opinion during 
the argument in an action between the same parties for 
another infringement that there was no estoppel. 

Whether a submission to, and an award by, a punehayet 
are equally binding, may be doubted. In Mussamut Rubee 
Koor v. Jewut Ram' 6 * the award of a punehayet holding that 
a Hindoo woman, who subsequently embraced the Maho- 
medan f'aitlv, had by her unchastity forfeited her right to 
the property claimed, was upheld by the 8 udder Dowanny 
Adawlut, but it appeared that at the time of suit she was 
living with another man and had acquiesced in the award. 
In a case from .Bombay their Lordships of the Privy Council 
having regard to the Bombay Regulations 4 which prevent 
the decision of a punehayet from being considered as a 
regular award, and to the conduct of the parties, held that 
no effectual reference to arbitration had taken place, and 
that the decision of the punehayet fixing a line of boundary 
might be shewn to be inequitable. 5 “ Viewed as a matter 
of agreement,” said their Lordships, it would be unsafe 
to rely upon it.” 

In the class of cases now under consideration the con- 
tract between the parties is to be looked to. Thus in 


1 “Every estoppel, because it 8 2 Sel. Rep., Ed. 1868,332 [1818], 

concludeth a man to acknowledge * Bom. Reg. XVII of 1827, Ch. 

the truth, must be certain to every 2, s. JR; Bom. Reg. VI of 18.80, 

intent, and not to be taken by as. 4, 5. 

argument or inference.” *Co. Lit., 5 Moknddims of Monza Kunlun- 

82o//. wady v. Enamdar / irahmim , 7 

8 1 U. & C. ( 707 [1808]. W. H. (I\ C.) f 8 [1845], 
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Carlisles Nephews <5* Co . v. Rirknauth Bucht ear mull} the parties is to be 
contract provided that all disputes between.the parties were ru ^ lU 0( 4 
to be referred to arbitration, but tlie^e was also a stipula- 
tion that the plaintiffs were not to sell goods of a certain 
description to any one but the defendants before the 1st 
December 1881. The plaintiffs, in breach of this stipula- 
tion, on the 15th August 1881 contracted with other buyers 
for the sale of goods of the same description at a lower 
price, on the terms that the goods were not to arrive in 
Calcutta till after the 81st December. The defendants, 
relying upon this breach, refused to accept any goods under 
the contract, and refused to pay damages to the plaintiffs * 
or to go to arbitration. The plaintiffs then appointed an 
arbitrator who awarded in their favour the difference be- 
tween the contract price and the market value of the goods. 

The plaintiffs sued for this amount and relied upon the ar- 
bitration clause, which provided that, if either buyers or 
sellers failed to name an arbitrator within two days, the 
decision of the arbitrator named by the other party was to 
be final. The Court held that the defendants were not 
estopped by this clause from setting up the plaintiffs’ breach 
of the stipulation that they were not to* sell other goods 
within the time limited. The stipulation itself amounted 
to a condition precedent to any obligation attaching to the 
defendants to accept any of the goods. 

The questions arising in this clas$ of cases are, it is ap- j V( , visions () f 
prehended, to be determined by a reference to the terms of Acfc 1 uf 18 ' 7 
the Specific Relief Act 1 2 and the Code of Civil Procedure. 3 
By section 21 of the former enactment, no contract to refer 
to arbitration shall be specifically enforced save as provid- 
ed by the Code of Civil Procedure ; “ but if any person 
who has made such a contract, and has refused to perform 
it, sues in respect of any subject which he has contracted 
to refer, the existence of such a contract shall bar the suit,” 


1 I. L. It., 8 Calc.. 800 [188*2]. 

* Act X I V of 1882. 


a A<*t I of 1877. 
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and he will be estopped from denying the contract upon 
the faith of which the other party has relied. 

The Code of Civil Procedure 1 provides for awards made 
in pending suits which may be made decrees of the Court, 2 
for private agreements to refer to arbitration which may 
be filed in Court and enforced in like manner, 3 and for the 
enforcement of awards made in private references to arbi- 
tration. 4 The grounds upon which the Court may modify, 
correct, remit, or set aside such awards are enumerated in 
sections 518 — 521. 


1 Act XIV of 1882. 8 lb ss. 523, 524. 

* 10., ss. 506 -522. 4 Ib. % ss. 525, 526. 
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Admissions in the Course of Judicial Proceedings. 

Admissions in the course of Judicial Proceedings — Connect the two branches 
of estoppel — Rule stated in two ways— 1. Has a material issue boon 
tried upon the admission ? if so the admission works an estoppel — Civ a 
Ran Nanaji v. Jevaiia Ran [1804]. — 2. Conclusive admissions are refer- 
able to the rule of estoppel by conduct— A party may not approbate and 
reprobate — Parties may not vary their ease on appeal — Estoppel by con- 
sent to matorial step in proceedings — Mistake may be shewn where no 
change of position — Admission must relate to an existing fact — Estoppel 
by conduct in course of previous suit — Waiver of rights — Conduct caus- 
ing tho other party to alter his position — A party may not take up incon- 
sistent positions — Conduct must be unequivocal, that is, the estoppel 
must be clearly made out— The consideration for tho act must bo looked 
to and tho circumstances are to be examined — Jfimt, Oodnj Koowur v. 

Mvsst. Ladoo [187* >] - Admission must bo between tho same parties - Rule 
where admission is by pleading — Statements made to defeat third parties 
— Admissions are in all eases evidence — Agreements not to appeal — Dis- 
tinguishable from agreements purporting to oust jurisdiction — Privy 
Council, Allahabad, and Calcutta decisions — Compromises pe-ialaUti life — 

How enforceable, s. 375, Act XIV of 1882 — Conflict of authority — Prin- 
ciples upon which compromises are enforced— Tho conduct of the parties 
is to bo regardod — Abandonment of compromise — Agreements in super- 
session of decrees, when sanctioned by the Court — Pimm v. A 
Oft aim l of (I it) r altar [1874 ] — Sadasiea Pif/ai v. Rwnmlhuja Pillai [1875] 

— Calcutta decisions — Allahabad decisions — Suggested rule— Judgment- 
debtor not estopped by conduct in oxocution- proceedings. 

• 

It has been seen that Admissions are rules of Evidence Admissions in 
founded upon Representations and closely allied to them judicial pro- 
but less powerful in degree, being statements suggesting coodin ^‘ 
inferences as to facts but not operating as conclusive proof 
of the matters admitted. Representations made in the 
course of Judicial Proceedings may amount to an estoppel, 
or may only be regarded as evidence upon the subject 
matter of the admission. 1 

The rule as to the conclusiveness of admissions made in Connect the 
the course of judicial proceedings appears to form the con- ostoppoi! 33 

1 Evidence Act I of 1872, ss. 17—31. See supra, pp. 4,^25, 20. 
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necting link between the subject of Estoppel by Represen- 
tation and the subject of Res Judicata. 

The general rule has been stated in terms to be that, to 
raise an estoppel by admission in previous judicial proceed- 
ings, a particular issue must be tried, and material facts 
found affirmatively , 1 and in this view the subject approaches 
very closely to res judicata. But parties may, by their 
conduct, he held estopped from denying the effect of their 
admissions in previous proceedings, even where no issue 
has been expressly decided, and it is apprehended that all 
conclusive admissions are referable to conduct. 

Ill a Calcutta case 2 Sir Barnes Peacock accentuates the 
test first indicated. In a suit for rent it was found that 
a pot-tah, which had been filed in two previous suits (in 
which its validity was not enquired into,) was not genuine. 
The plaintiff sought to have the defendant estopped by an 
admission made by him in one of the previous suits to the 
effect that he held under a maurasi pottah. The Chief 
Justice remarked : “ If a particular issue had been tried 
ip the former suit, and that issue was material , then it 
might have amounted to an estoppel.” In Srimut Rajah 
Moottoo Vijaija v. Katama Natchiar it appeared that the 
appellant, in a former appeal to the Privy Council, had 
abandoned bis claim under a will. The decision being 
against him, ho instituted a fresh suit to establish the will. 
It was held that the fanner Privy Council decision operated 
as res judicata as a suit heard and determined by a Court 
of competent jurisdiction, the validity of the will being 
properly at issue in the first appeal. 

The same rule is laid down in a less concise form in a 


1 Civa Ban Nanaji v. Jevana 
Him , 2 Mud. H. C„ 31 [1864]. 

2 Timed ie v. Poor no (founder 
Gangoohj , 8 W. R., 125 [1867 J distin- 
guishing Kot/lavh Chunder Gho.se v. 
Kfh'lh nnvuoc Jkmee 2 W. R., Act 
X, I in. 57 { 1865], 


3 11 Moo., I. A. 50; 10 W. R, 
(P. C.) 1 [1806]. See Oomanauth 
Hot/ Chowdhry v. Roghonanth Mil - 
ter, Marsh 43 ; W. R, 1862 to 1864 
(F. B.), 10. Repin R eh (tree Sircar 
v. Rajah Nilmonee Singh ,25 W. R, 
125 [1876 
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Madras case 1 to the following effect : — A statement for the 
purpose of a judicial proceeding can onlv.be conclusive in 
another proceeding as to such material tacts embodied 
therein as have been found affirmatively to warrant the 
judgment of the Court upon the issues joined. Such state- 
ments are only representations, and can only be conclusive 
if the other party has acted upon them and has altered his 
position. They are conclusive, not merely because? they 
are the statements of the parties, but because, for the pur- 
poses of present and prospective litigation, they must bo 
taken to be the truth. Admissions which do not come 
within this description are receivable in evidence against, 
the parties making them and those claiming under them, 
but do not amount to an estoppel. 2 * 

In the case now cited the plaintiffs predecessor in title, 
Sundarabayi, in 1846 sued as a pauper disclaiming the pos- 
session of certain property, and the defendant’s father peti- 
tioned to dispauper her, and obtained the decision of the 
Court, in a miscellaneous proceeding, that Sundarabayi was 
then in possession of this very property. The plaintiff 
now sued for the same property, and was met by the ejec- 
tion that he was estopped by Sundarabayi*s disclaimer in the 
pauper suit. The Court held that, even if the disclaimer 
could operate as an estoppel, the allegation of the defend- 
ant’s father found to be true by the former Court would 
also be an estoppel, and “estoppel against estoppel setteth 
the matter at large that under the system of pleading in 
India the statements of the parties in the previous suit 
might be treated as estoppels or admissions within the de- 
finition of the above rule, 4 but that Sundarabayi’s disclaimer 


Civil Umi 
Nanaji r. 


.J evana Uuu 

[‘864]. 


1 Cira Ran Niinaji v. Javana 
Ran, 2 Mad. H. C., 31 [1804] ap- 
proved in Vallabh BhuUi v. Rama , 
9 Bom. H. C. R., 0.1 [1872]. See 
Abdul Rahim v. Madhaimw, I. L. 
R., 1 1 Bom., 78 (82) [1889]. 

2 2 Mad. H. C. t 34. 

8 Co. Inst. 312/>. 


4 “It is true/’ observed Phillips 

and Holloway *4. J., “as pointed 
out by Baron Parke [Hoilmu v. 
Ratlin, 2 Exeh., 002(1848)] that an 
estoppel hi pais need not be plead- 
ed irj order to make it obliga- 
tory. The present admission falls 
under the class of admissions made 



282 ADMISSIONS IN JUDICIAL PROCEEDINGS. [PART I. 


(2) Conclusive 
admissions arc 
referable to the 
rule of estoppel 
by conduct. 


A party cannot 
.approbate and 
reprobate in 
respect of the 
same matter. 


had never been acted upon in the proceeding to dispauper 
her, because the defendant’s father successfully proved Sun- 
darabayr s statements # to be false, and her representation 
that she had no property could not conclude the plaintiff . 1 

It is apprehended that the rule of estoppel by conduct 
is the rule by which this class of cases is to be determined, 
in many of the cases hereafter to be noticed the issue 
between the parties was raised only by implication. In 
considering these cases, it will be found that the position of 
the party affected is chiefly to be looked to. 

The rule, in whatever manner stated, amounts to this, that 
a party cannot approbate and reprobate in respect of the 
same • matter . 2 Thus, where the defendant accepted the 
plaintiff’s valuation of certain consolidated suits in an appeal 
to the High Court, it was held that she could not afterwards 
be allowed to object to the valuation for the purpose of 
hindering an appeal to the Privy Council. u She had,” as 
their Lordships of the Privy Council observed, “ obtained 
the benefit of an appeal to the High Court by adopting the 
plaintiff’s valuation. She cannot afterwards come here and 


by statements in t.lio course of 
judicial proceedings * and as to 
bills in equity and pleadings at 
Common Law the following rule is 
given by Baron Parke: — ‘ It would 
seem that those (bills in equity) 
as well as pleadings at Common 
Law are not to be treated as posi- 
tive allegations of the truth of the 
facts therein for all purposes, but 
only as statements of the case of 
the party to be admitted or denied 
by the opposite side, and if denied 
to be proved and ultimately sub- 
mitted for judicial decision.’ There 
is no doubt whatever that with our 
system of pleading we could not 
properly exclude any allegation of 
a party as the Court, in Eoileau v. 
Ratlin, excluded this bill in equity. 
That rule rests, as we all know, 
upon the wholly fanciful character 
of such documents.” 


1 The Court referred to the prin- 
ciple of Pickard v. Sears [0 A. & 
E., 4(59] and Freeman v. Cooke [6 
Exch., 054], as explained by Lord 
Campbell in Howard v. Hudson 
[2 El. & Bl., 10] and observed : 
“ It is unnecessary now to dis- 
cuss the wild lengths to which this 
principle wvas pushed in some cases 
in England and by many in this 
country.” To this may be added 
the remark of the Privy Council in 
Surendro Keshub Roy v. Doorga 
Soondery Dor, see : “ The word 

‘ estop 9 is often used in Indian 
cases very loosely to denote obliga- 
tions which do not rest upon estop- 
pel at all.” [I. L. II., 19 Calc., 
532]. 

9 Kristo I/ulro Saha v. Huro- 
monee Dassee , L. It., I I. A., 84 (88) 
[1873]. See supra, p, 167 [n) 3. 
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object to that valuation. The Judge ought to have given 
more weight to the acts of the parties, and not have reject- 
ed the application on the ground of .value.” 1 

It is a more or less clear principle that parties are not Parties may 
allowed to vary a case which they have set* up in a lower cnW'oi? appeal 
Court. 2 * In Mohima Chunder Roy Choicdhry v. Ram Ki shore mimis- 

Aeharjee Choicdhry, z Couch, C.J., observed : 44 When par- n \ om niU({o iQ 

r, i t i i . 1 the Court be- 

lies allow a suit to be conducted m the lower Courts as low. 

if a certain fact were admitted, they cannot afterwards, 
in special appeal, question it and recede from the tacit ad- 
mission. I acted upon this principle in Derciji Goyaji v. 

Godadbhai Godebhai ,* which was appealed to the Judicial* 

Committee of the Privy Council, and the judgment was 
confirmed. There being an objection that there was no evi- 
dence to connect the plaintiffs with the parties to a certain 
deed, I said : 4 this objection was not taken in the grounds 
of appeal to the Judge, and appears not to ha.vo been taken 
before the Munsif. The suit appears to have been con- 
ducted as if this were admitted : and when that is the case, 
we think an objection of want of evidence of the fact can- , 
not be taken on special appeal. St racy v. I3lake h and Doe 
dem. Child v. Roe* are instances of the application of this 
principle.’ ” 

In Motichand v. DadahhaP the plaintiff contended suc- 
cessfully before the lower Court that his suit was merely 
for a declaration of title to a house, that he did not seek 
any consequential relief, and that therefore a ten-rupee 
stamp was sufficient for his plaint. Upon appeal by the 


1 1b. See L. Jt., 1 I. A., 81 (88). 

2 See Nidha Choudhry v. B tin- 
da h Lai Thakoor , 6 W. R., 289 
[1866]. 

8 15 B. L. R. f 142; 23 W. R., 174 
[1875]. 

4 2 Bom., II. 0 , 28 [1865]. 

® 1 M. & W., 168 [1836] : “ If the 
parties have a particular contro- 
versy, and it seems plain that a 
certain fact is admitted between 
them in the course of that contro- 


versy, may not the jury, as men of 
common sense, draw the same con- 
clusion as to that fact as if it were 
formally proved before them?” 
Per Alderson, B., at p. 173. 

• 1 E. & B., 279 [1852], where an 
order for inspection of a lease was 
made on the assumption that a 
statement, not being disputed, was 
admitted to be true in fact. 

* 11 Bom. II. C., J8G [1874]. 



Estoppel by 
consent to 
material stop 
in proceedings. 


Mistake may 
be shewn where 
no change of 
position. 


284 ADMISSIONS IN JUDICIAL PROCEEDINGS. [i’AflT L 

plaintiff it was objected that no appeal lay, and the plain- 
tiff thereupon contended that the subject-matter of the 
suit was the house to which he sought to have his right de- 
clared, and that the value of the subject-matter was the 
value of the house itself. The Court decided the case upon 
another point, but doubted whether the plaintiff could be 
permitted to alter his case on appeal. 

So where a special appellant consented to a remand of 
the case by the lower Court, he was not heard on appeal 
to say that the remand was illegal, and the High Court 
observed : “ When a party submits, without making all the 
resistance in his power, to the taking of any material step 
in proceedings, he cannot afterwards be heard to complain 
of the legality of the step as an integral part of the pro- 
ceedings . 1 I n Collier v. Walters 2 it was held that the 
plaintiff, having raised the question of the construction of 
a will in a suit to which he was not properly a party, was 
hound by the decision in that suit. And where a party lias 
taken an active part in proceedings and contested the case 
upon the merits, he cannot afterwards say in special appeal 
that he has been unnecessarily made a party although that 
may be the fact ; 3 and, a fortiori , where a plaintiff has 
made another person a party to the suit, he cannot get rid 
of the effect qf his own act . 4 

Where the vakils on both sides have accepted certain 
issues and no mistake or misapprehension is shewn, it would 
appear that the parties will be confined to such issues . 5 

But a party to a cause who is proved to have made ad- 
missions may defeat their effect by shewing that they were 
made under mistake of law, provided that no person has 
been induced by them to alter his condition ; b and an es- 


1 (iholam Murteja Chowdhry v. 4 Sham Oh mid v. Day a Moyee, 9 
Ootuck Chundvr Hoy, 3 VV. II., 191 W. R., 338 [1868]. 

[1865]. , 5 Mussamut Sahitra Marne v. 

3 L. R.. 17 Eq.,252 [1873]. Miidhoo Soodnn Singh , Marsh. ,511) 

8 Krista iiopal Sluiha v. Ka [1863]. 
shwnauth Shah a, 6 W. R., 66 6 Newton v. Liddiard, 12 Q. R» 

1866]. (A. k 15.), 925 [1848]. 
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toppel, as already pointed out, must, in order to be opera- 
tive, relate to an existing fact. Thus in* Morgan v. Couch- Admission 

i • i i . must relate to 

man, a statement in an affidavit nied by the plaintiff m an existing 

bankruptcy proceedings was held not conclusive, so as to fliet * 
prevent him from recovering the debt from the true debtor, 
since the allegation as to payment by the defendant there- 
in contained was not one of fact, but of an inference of 
law drawn by the plaintiff. In discharging a rule which 
had been obtained, Manic, J., observed : a 1 confess that if 
I had had to deal with the whole matter, I should have 
thrown the affidavit overboard altogether.” 

Parties may by their conduct in the course of a suit pro* Waiver of 
elude themselves in a subsequent suit from asserting Tights llgl ' (h * 
which they have waived deliberately. In Janaki Animal 
v. lumialathammal* A sued B as owner by right of inheri- 
tance to recover the property of her deceased husband, and 
B defended upon the ground of her preferable right to in- 
herit, designedly suppressing a family agreement between 
her and A’s husband, varying the ordinary rules of inheri- 
tance. In that suit A succeeded, and B then sued A to 
recover half the property upon the basis of the family comp- 
act. The Court held that she could not be allowed to do 
so, since she had waived her rights. 

So where the deiendants in a previous suit set up the Conduct caus- 
defence that the plaintiff’s father was disqualified by in- "wtyVi alter 
sanity, and took the decision of the Court on that ground, hls I,O!Sltl0IK 
and prevented the plaintiff from obtaining possession, it was, 
in a subsequent suit brought by the plaintiff as heir to 
establish Iris title, held that the deiendants were estopped 
from saying that the plaintiff’s father was not disqualified. 

3 14 0. B., 100 [1853]. See matter through three Courts, de~ 
supra, pp. 88, 39. signedly keeping back the com- 

3 7 Mad., R. 0., ‘2G3[1S73]. Hoi- pact upon which she now seeks to 
loway, Actg. C. J., observed “The insist. There can be no stronger 
plaintiff now insists upon a valid case of an absolute waiver of that 
family compact, varying the ordi- contract and of conduct rendering 
nary rules of inheritance. She it wholly inequitable to permit 
lias, however, previously appealed her now to insist upon it.” 
to that general rule, litigated the 



A party may 
not take up 

inconsistent 

positions. 


Landlord and 
tenant. 


286 ADMISSIONS IN JUDICIAL PROCEEDINGS. [PART I. 

They could not be allowed to come into Court and plead one 
defence, and then, having forced the plaintiff to take up the 
position which they then assigned to him, turn round and 
say that lie ought to go back to his former position. 1 2 * 4 

In a suit upon a mortgage the defendant, upon his con- 
struction of the transaction, contended that the suit was pre- 
mature, and the Court accepted that view rightly or wrong- 
ly. The plaintiff again sued after the due date, and the 
defendant pleaded limitation. It was held that it was not 
open to him to raise the defence. 8 

An example of the principle of estoppel is to be found in 
* a case where a tenant in a rent-suit sets up an adverse title 
under a third party, and the landlord, instead of proceed- 
ing to enforce his claim for rent, withdraws the suit and 
brings an ejectment. The tenant by his admission inthe 
former suit has forfeited all right to remain upon the land. 
“ He cannot one day say that he does not hold under the 
plaintiff, and the next day, when the plaintiff takes him at 
his word, turn round and say that ho is going to continue 
his tenant.” 5 * * 

5 n Sulyabhama Dassoo v. Krishna Chunder Chatterjeef 
the defendants sold the lands in suit to the plaintiff in 1844, 
and continued in possession as her tenants till 1872, when 


1 Jirij Bhookmi Lull A waste* v. 
Mohttdm Dob*!/, 17 W. II., 422 ; 
15 B. L. R., 115 (») [187'2]. 

2 Mirsxt. Bilm Efaloonniftm v. 
Khondkar Khoda Nawaz, ‘21 W. 
R., 374 [1871]. 

B Doha* Miss fir v. Manyur Mmh, 
2 0. L. R., ‘208 [1878]; Somwllah 
v. Tmamooddc.au , 21 W. 11., 275 
[1875]. 

4 I. L. R., G Calc., 55 [1880]. 

“ It may bo,” said Carth, C.J., 

“ tliat if the defendants had mere- 

ly verbally disclaimed (Jieir land- 

lord’s title before suit, and had 
pleaded their occupancy title when 
the suit was brought, their parol 
disclaimer might not have affected 


their real rights ; or even if the 
defence had been founded upon a 
bonTi-Jt.de mistake, and they had 
found out their mistake in the 
course of the trial, and had ap- 
plied to withdraw their defence 
and plead their right of occupancy, 
it is possible that (subject to the 
question of costs) they might pro- 
perly have been allowed to take 
advantage of their true position. 
But that certainly was not the ease 
here... We think that hy their own 
conduct they have forfeited the 
right which they now claim, and 
that the Court ought not to assist 
persons who knowingly attempt 
these frauds.” 
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she called on them to quit and they disclaimed her title by 
parol. In answer to a suit for ejectmcpt the defendants 
set up an adverse title in themselves, but being defeated 
upon that ground they contended in the lower Appellate 
Court, in the alternative, that they were occupancy raiyats 
and could not be ejected. This fact had been established 
by the plaintiffs own evidence in the first Court, but the 
High Court held that the defendants should not be allow- 
ed to change the whole nature of their case, and set up on 
appeal a plea which they had directly and fraudulently 
repudiated in the Court below * 1 

In Roberts v. Madocks , 2 * * * * * the grantor of an annuity had Admission as 
admitted, in his answer to a bill in Chancery, that the an- to limmity * 
unity was a subsisting charge on his estates, and the decree 
and proceedings in the suit had treated the annuity as valid. 

The grantor’s devisee was restrained from proceeding at 

law to set aside the annuity for want of a memorial. And As to construe- 

i ,i iii* , , • tion of con- 

where a party has placed a certain construction upon a con- tract, 
tract in the course of a suit, he may, under certain circum- 
stances, be estopped from asserting that it was different from 
what he has alleged . 8 

But, in order to raise an estoppel, the* conduct which is Conduct must 
relied upon to produce that effect must be shewn to be 
equivocal, and the admission must be clearly made out. f Ht( >pN limst 

1 7 , •' # be clearly made 

Thus, to petition for the postponement of a sale in execu- out. 
tion of a decree is not an intentional causing or permitting 
the decree-holder to believe that the judgment-debtor admits 
that the decree can be legally executed. In Mina Kon- 
wari v. Juggut Set-ani* it was contended that the respondent 
by filing such petitions had virtually admitted the pen- 


1 See note 4, p. 280. 

® 13 Sim., 549 [1843]. 

8 See McComid v. Murphy , L. 

R., 5 P. C., 203 (220) [1873], where 
the insertion of an alternative case 

in the plaintiff’s declaration was 

held not to interfere with other in- 

d epend ent statemen ts , she w i ng sub- 

stantial ly what the contract was. 


4 I. L. R„ 10 Calc., 196 ; L. R., 
10 I. A., 119 [1883]. See Thalcoor 
M ah at ah Deo v. L/tdanund Singh , 
I. L. E., 7 (/ale,, 013 [1881] ; (Ur- 
dhari S\ngh v. liurdeo Nnrain 
Singh , L. E., 3 I. A., 230 [1870] ; 
Watson <f* Co, v. Sham Lai Miller , 
I. L. R., 15 Calc., 8 [1887]. 
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dcncy of the execution, and was, therefore, estopped from 
saying that the execution was barred by limitation. But 
their Lordships of the Privy Council held that the petitions 
to postpone the sale could not he treated as an estoppel 
within the description given in the Indian Evidence Act. 
In the same way where certain persons at an auction-sale 
purchased a house to which they claimed to have a title 
already, it was held that they were not estopped from shew- 
ing their title as against one who claimed to he a mort- 
gagee prior to the sale. Their conduct in making the 
purchase could only be regarded as some evidence of an 
admission of title in the mortgagee, which evidence they 
could explain or rebut ; and they may have thought 
would he more to their interest to pay a small sum and 
purchase the supposed rights of the judgment-debtor than 
to engage in litigation to vindicate their title . 1 

The consideration for the act must be looked to, and if 
it the act may reasonably be explained upon any other 
hypothesis no estoppel is to be presumed. 

In Mussamat 0 ode // Koowur v. Musmmat Ladoo* the 
plaTntiff had in a previous suit, in order to avoid an objec- 
tion taken as to pro* ties, filed a j)e tition 1 disclaiming all inter- 
est in the estate to which she had then only an expectant 
right, hut to which she became afterwards entitled abso- 
lutely. The defendant contended that this act raised an 
estoppel, and that the plaintiff had abandoned her right to 
the property. Their Lordships of the Privy Council upon 
this point observed : “If that is to prevent her recovering 
the property now in question, it must do so either because 
it operated as a conveyance or as a contract to convey 
the interest which she now claims, or because it operated 
by way of estoppel... Their Lordships are of opinion that 
it is quite impossible that it could so operate [as a con- 
veyance or a contract], and that for two reasons : first, 
because at the time when she presented this petition she 

1 Paw/ it. Hantnnun Dot v. Mufti Aamd ullah, 7N.-W. 1\, 115 [1875]. 

a 15 M. I. A., 585(508) [1870], 



CHAP. XI.] CONSIDERATION AND CIRCUMSTANCES. 289 

lmd not in fact any interest in the property at all, and cer- 
tainly had not become entitled to any interest as the heir of 
her son, who was at that time alive ; and in the next place, 
there is not the least reason to suppose that in the petition 
she in any degree contemplated a conveyance of any such 
right. That was not the right which they were consider- 
ing at all. The main object of the petition was simply to 
enable the redemption suit to go on... Is she in any way 
estopped?... Even assuming that it does refer to her interest 
as owner, that is to say, to her present interest as owner, and 
that she is assuming incorrectly that she has some interest 
as heir of- her husband, their Lordships are of opinion, that 
her stating that, and professing to resign that in favour of 
Oodey Known r could not possibly in point of law estop, or 
prevent her from setting up her real right as heir of her 
son when that right actually accrued. There is in the first 
place no consideration whatever for this conveyance of her Consideration, 
particular interest ; even if she had it she receives nothing 
for it. Neither does Oodey Koowur act on any representa- 
tion made by her or alter her position in any way. There 
is no misrepresentation to Oodey Koowur of any sort fir 
kind. Oodey Koowur was acquainted with the real facts 
of the case, just as much as Mussamat Ladoo was. Jhe 
real effect of the petition seems rather to be that they 
mutually agreed to represent what was not the feet, for 
the purpose of enabling a certain suijb to be carried on.” 

It follows from the above cases that the admission to be Admission 

* .... must ho in- 

operative must be between the same parties or those claim- twoon the same 

ing under them. In Viziamujarani Maharaja v. S ary an, am 

if ana certain inamdars, in a suit by mortagees 10 enforce 

mortgage rights existing since 1842, pleaded in defence 

that the Collector had taken possession of the inam lands 

in 1815, and had determined the inam rights as well as 

the lien of the mortgagees. Subsequently the zemindar 

sued the inamdars, claiming to have determined their rights 

1 I. L. R t) 9 Mad., 1107 [1885], Churn Ur Kant Chuakerhutty v. 

Sou Khanto Mo-nee Ddda, v. Koo Pearee Mohan I)all y o W. R., 209 
modi art' thbiu y 25 W. U., (10 [1876]; [1800]. ■* 
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by a notice to quit. The Judicial Committee held that the 
inamdars’ admission in the former suit (to which the zemin- 
dar was no party) could not operate as an estoppel, but only 
as an admission, and was not conclusive as such. 

Rule where the In the case last cited the admission was by pleading . 1 

pleuTin ^. 1 lbby It lias been held by the Judicial Committee that a plead- 
ing by two defendants against the suit of another plaintiff 
can never amount to an estoppel as between them , 2 and the 
rule next to be noticed, that persons against whom an ad- 
mission is sought to be used as conclusive, may shew the 
truth, has been applied to erroneous admissions in pleadings 
made by pure mistake . 3 * * So in a suit for land where the 
defendant pleaded that the property was his ancestral estate, 
but subsequently obtained evidence to shew that the land 
had many years before been mortgaged to, and bought by, 
his father, the Court observed : “ Respecting transactions 
of so remote a date it is quite possible that the defend- 
ant may have been without specific information until he 
met with the aforesaid revenue documents, which shew the 
nature of his title. We are, therefore, of opinion... that 
lift was not estopped... by his previous erroneous plea.” 1 ' 

But where a defendant by his written statement pleaded 
thaj if an account were taken between him and his partners, 
lie would be, found not to be indebted to the plaintiff, it was 
held he could not also plead limitation as a bar to the tak- 
ing of the account . 6 * 


1 In PJiuywandeen Doobey v. 

Myna Bare, 11 Moo. I. A., 487 

(107) [18(57], the Judicial Committee 
observe: “But this mispleading 
has in no degree prevented the 

settlement of proper issues, or pre- 
judiced the fair trial of the real 
question of right between the par- 
ties ; and that being the case, it 
would be contrary t<3 the practice 
of their Lordships to give effect to 

nice and critical objections found- 
ed on the inaccuracy of an Indian 

pleading,” < 


3 Barn Snrun S-inrjh r. MussL 
Pran P rarer, 13 M. I. A., 551 
(559) [1870]. 

0 K risk to Prea Dosser, v. Pud do 
Lochun My tee, 6 W. R., 288 [1866], 
Sec Bissrssuree Debee v. J anker, 
Doss M oh unt, 1 W. R., 162 [1864]. 

* Rany asvami v. Kiristna, 1 
Mad., H. C., 72 [1862]. See Mo - 
hendro Nath MitlUck v. Baikal 
Doss Sircar, 10 W. R., 344 11868]. 

4 Dayal Jairaj v. Khatav 
Lad ha, 12 Rom. II. C., 07 [1875]. 
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The rule that justice will be done by allowing the parties 
to explain their admissions by shewing the circumstances 
under which they were made is supported by numerous 
cases, but the broad rule is still open to dispussion in the 
case of statements made to defeat third parties . 1 11 

In Choonee Lai v. Shaikh Keramut Ali 2 the Court re- 
marked, u Certain statements in petition have been made 
by the parties before us as to possession, which are evidently 
false, and we are required to hold them estopped. We do 
not think that they should be so held. In such a case the 
Court- will look behind these statements and may determine 
upon their truth or otherwise and affirm or disallow tjiem 
as seems right and proper.” 

Where in answer to a suit two parties combine to make a 
statement to defeat a third party, it has been held that it is 
open to either of those two parties to explain the circum- 
stances and shew that the transaction as between themselves 
was not a bona fide one. In such a case the admission is 
not as between them an estoppel, though it would be as 
between them and the party defrauded. Tho Court may, 
therefore, enquire into the transaction and declare it void . 8 

In Vellayen Chetty v. Aiyan* the Court observed : “ The 
whole effect of the defendant’s conduct in the fbrmer*suit 
amounts to resistance to a just claim, at most an uncon- 
geientious proceeding, but certainly not such as to operate 
either as an estoppel or forfeiture.” • The fact that the de- 
fendant had in a previous suit set up a fraudulent title in 
his sister did not preclude him from shewing the property 
to be family property. 


1 Sec supra pp. 84— 89; 2(>2- 200, 

Cheumrappaw Putlappa , I. L.R., 

11 Bom., 708 [1887 J. 

8 W. R., 1804, 282. See also 
Ram Surohee Singh v. Kashm Roy, 

0 W. R., 170 [i860] ; Ram Chunder 
Dry v. Kishm Mohan Shah a, 6 
W. R., 08 ; No ad ml Ram v. Dur- 
burev Singh t, 2 Agra, 1 10 [1807] ; 
Maharaja Jnguhudur v. DitiDyal , 

1 W. R., 310 [1800] ; Snnj Bam; v. 


Pay ay Patuh, 1 N. W. 1\ R., Pfc. 
2nd ed., 1870, p. 5. 

8 Ram S 'a run Singh v. Musi sL 
Pntn Rearer, 15 W. U. (1\ O.), 14 ; 
13 M. I. A., 551 ; 1 W. R., 100; 
Sreemulfy D#hia Chomdhram v. Bi- 
mola S( aid a ree Debut , 21 W. R., 
422 [1874]. Mass/. Vshrnf<>onnissa 
Begum v. Oridharm Lull, 19 W. R., 
119 (18721. 

* 4 Mad. 11. C., ;i7l’[lS0!)]. 


Truth may be 
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Thus the admission of a sheri stadar who was forbidden 
by the nature of his appointment to hold land, was held not 
to preclude his heirs 'from shewing their title to the land. 1 2 
Admissions It is scarcely necessary to remark that, although in some 
evidence Case<1 cases the truth may be shewn, admissions are in all cases 
evidence against the parties making them, and that, where a 
party has made a statement inconsistent with the case which 
he is setting up, that fact may render it more difficult for 
him to prove his case. 3 

Agreement An important class of cases in which estoppels may arise 
cors I deration 1 ^ squires to be noticed. iA party to a suit may be estopped 
not to appeal. }>y giving an undertaking, in good faith and for sufficient 
consideration, not to appeal, and thus obtaining some advant- 
age from the other party. This subject is nearly allied to 
that of Compromises, which will be considered in the next 
[dace. 

Pn\y Council The subject has come before the Judicial Committee of the 
decisions. Privy Council on more than one occasion. In Ilajmohun 
Gossain v. Gourmohun Gossain , 8 their Lordships held that 
a ^decree of an Appellate Court obtained alter a compro- 
mise of the matters in dispute was an adjudication obtained 
not only with great impropriety but in e fleet by fraud, it 
being in every sense the duty of the appellant not to prose- 
cute an appeal after a compromise insisted upon by him had 
been entered into. 


Pricy Council 
decisions. 


111 Afoonshee Ameer All v. Maharanee Inderjeet Koer , 4 * * 
the appellant’s counsel in the presence, and with the con- 
sent, of bis client undertook that, in consideration of the 
Court confining its decision to one point only, the validity 
of a certain Afoo/dernamah , he would not appeal from that 
decision. Their Lordships held that the appeal ought not 


1 Sh ai k XI a h ome.d Wayez v . M imt . 
Sntfreroouixaa, 6 W. 1C, 38 [1866]. 

2 Evidence Act (I of 1S72), s. 31, 

See YashvarU Putt u v. Padhnbai, 

1. L. R., 14 Bom., 312 (315) [1889]* 

M. 1. A., 1)1 ; 4 W. lt.(P. C.) f 

47 [1850], ' 


4 14 M. I. A., 203; 9 B. L. R., 
460 [1871]. See also Pimni v. 
Attorney -Gmer al of Gibraltar , L. 
11., 5 P. 0., 516 [1874]. The objec- 
tion to the appeal should be taken 
at the earliest opportunity. 
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to bo entertained as it was brought in violation of good 
faith, the real merits of the case having been withdrawn 
from the Court below, and observed .that, there was very 
good and sufficient consideration for such an undertaking 
because, by obtaining a decision upon the one point, the case 
became a case not decided against the appellant, and that 
it was in fact substituting a nonsuit for an adverse verdict, 
leaving the appellant to bring a fresh suit upon the merits. 

These cases were decided before the Contract Act, 1 but Distinguish, 
in subsequent decisions of the Indian High Courts the effect f ’jf, [ t l oin t . 
of section 28 of that. Act was considered. That section was purporting to 
explained as referring only to agreements purporting to tiinV Ul <ll< 
oust the jurisdiction of the Courts* In Anant Das v. Amwt ihm v. 
Ashburner 2 the appellant, in consideration of* th<? respon- 
dents giving him time to satisfy a decree which they had 
obtained against him, agreed not to appeal, and upon the 
appeal contended that the agreement was void under section 
28. The Full Bench distinguished the rule as laid down 
in that section, 8 and held that the rule in Moonshee Ameer 
All v. Iaderjeet KoeA governed the case. 

The law as to this point appears to be well settled, arid Calcutta, 
the ruling of the Allahabad (court has l.Aen approved in 
Calcutta in the case of Protap Ch under Dass v. Aralluyn! 1 
There the plaintiff took out execution of his decree, and the 
defendant, in consideration of his being released from arrest, 
and being allowed to pay by instill inputs, undertook not to 
appeal, the decree-holder on his part also agreeing not to 
appeal in respect of that portion of his claim which lie had 
failed to establish. The judgment-debtor, howev er, appealed, 
but the High Court; field, following the above decision, that 
the judgment-debtor, having expressly undertaken not to 
appeal and having induced the decree-holder to forego his 
rights, was estopped from acting contrary to his deliberate 
re presen tati o n and u n cl e r tak i n g. 

1 Act IX of 1872. I. L. R., 1 All., 258, 200. 

2 I. L. R., 1 All., 207 [1870]. 4 14 M. I. A., 208 ; 0 B. L. 

8 See the construction placed 400. 

upon a. 28 by the Full Bench, 5 I. L. It., 8 Cab, 4y> [1S82]. 
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Estoppel may also be created by a bond fide compromise 
of legal claims pendente lite , provided the agreement (upon 
which the decree lu\,s been obtained) has been fully per- 
formed by the party seeking to enforce it. The principle 
in these cases 1 is that of contract, and as heretofore the en- 
ter ia to bo considered will be consideration and conduct. 
As regards agreements in supersession of decrees, where 
the parties have elected to enter into agreements contra 
cursus curiae , there lias been some confusion of opinion as 
to whether the parties should be relegated to a fresh suit, 
or whether the agreement will be specifically enforced. 

Compromises arrived at in the course of judicial proceed- 
ing# are dealt with in section 375 of the Code of Civil 
Procedure. 1 There is some difference of opinion in the 
Indian High Courts as to whether such a compromise be- 
comes ipso facto binding before a decree lias been passed 
under the terms of the section, so as to allow of no locus 
poenitenliae to a party who at the last moment wishes to 
withdraw, or whether the section merely applies to cases 
where the parties, at the time of moving the Court, agree 
to have the terms entered into, carried out, and judgment 
entered up. « 

The former view was taken in a Bombay ease 2 * where 

i 1 

Scott, J., considered that the section was framed to enforce 
agreements unconditionally made, even though one of the 
parties afterwards desires to withdraw his consent. That 
learned Judge pointed out that parties can, apart from the 
section, put in a consent decree or submit to a decree under 
section 152 of the Code, and that the rule appears to have 
been devised as an alternative and more expeditious remedy 


1 Act XIV of 1882. “If a suit 

be adjusted wholly or in part by 
any lawful agreement or compro- 

mise, or if the defendant satisfy 
the plaintiff in respect«to the whole 
or any part of tho matter of tho 
suit, such agreement, compromise, 

or satisfaction shall be recorded, 
and the Court shall pass a decree 


in accordance therewith so far as 
it relates to the suit, and such 
decree shall be final, vso far as 
relates to so much of the subject- 
matter of tho suit as is dealt with 
by the agreement, compromise, or 
satisfaction. 

3 lliUfonsey Lalji v. Pooribai 
I. L. II., 7 Bom., 301 [1883]. 
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than a suit for specific performance which course is still 
open to the parties, and his view' appears to*be supported by 
the English authorities . 1 The same wiew has been taken Madras, 
in two cases in the Madras Court . 2 

The Calcutta High Court have, however, in one reported Calcutta., 
case taken the opposite view , 3 and have held that the section 
does not apply where a party is unwilling to have judg- 
ment entered up. The learned Judges observe: “ The sec- 
tion states that the decree shall be final, so that if it be 
applied to cases where the agreement is sought to be en- 
forced against an unwilling party, the Court would have no 
power to refuse specific performance, although if it had 
been sought to be enforced in a regular suit, specific per- 
formance might never be obtained. Again, in one case the 
decree is final, in the other it is subject to appeal.” This 
ruling has been expressly dissented from in a recent case 
in Bombay, The Goculdas Ihdabdas Maxmfaduring Co. v. 

James Scott? where the question was very fully considered. 

The view taken in the Madras and Bombay Courts would principle of 
appear to be more in accordance with the policy of the rule e " U T J,d ’ 
of res judicata which aims at avoiding a multiplicity “'of 
suits and determining all matters in controversy once and 
for all. The real question in each case, so far as estoppels 
are concerned, must be whether there lias been at one 
point of time a real agreement between the parties, and if 
that be so, and either party is prejudiced by being induced 
to cease prosecuting his claims, or in any other way, the 
doctrine would be available to assist him. 

The subject before us, however, has to deal not only with Principle* 
doubtful cases of compromise, but with a state of facts "Impawn 
where parties surrender their legal remedies and place uro ‘^forced. 

1 Sec The Judicature Act of R., 8 Mad. f 482 [1885]; Appammi 

1873, section 24, s.-s. 7 ; Pryer v. v. Manikam, I. L. It., 9 Mad., 103 
Grihble, L. R. ( 10 Ch., 534 [1875]; [1885]. 

Scully v. Lord Dundonald , L. It., 8 Ham Sundari Debt v. Kumar 
8 Ch. I)., 658 [1878] ; Holt v. Jesse, Dukhinessur Malea , I. L. It., 11 
\j. It., 3 Ch. D., 177 [1876]. Calc., 250 [1885]. 

2 Karuppan v. itamasami , 1, L. 4 I. L. It., 16 Bom., # 202 [1891]. 
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themselves at a disadvantage if the other party is allowed 
to retreat from ' his representations and deny their effect. 
In such a case the law will interfere on their behalf, though 
the remedy may not be always precisely the same. 

The conduct In Kally Nautli Shaw v. liajeeblochun Mozoomdar } 
to b°6 regard- the plaintiff alleged that he was induced to compromise a 
ed * suit >vhich he had commenced, upon the terms that, as soon 

as the stock-in-trade at certain kotees could be sold and an 
account be prepared, his share should be paid to him. Upon 
the faith of this agreement, he allowed his suit to be dis- 
missed, but the defendants fraudulently refused to carry out 
the conditions of the compromise, and neglected to furnish 
the plaintiff with accounts, although the rice had been sold. 
Sir Barnes Peacock, 0. J., observed : “It appears to me that 
the fact of the consideration of this agreement being the 
consent of the plaintiff to the compromise of a suit, and to a 
decree being'passed against him, is no bar (if he can prove 
his case) to his maintaining a suit to compel the defendants 
to perform the agreement upon the basis of which the decree 
was obtained.” 

Yn Gholauh Koonwurree v. Eshur Chanda?/ 1 2 the respon- 
dents, on attaining their majority, compromised a claim 
made upon them in respect of certain bonds given during 
their minority by their executor and guardian. After his 
death they sought to dispute their liability. Their Lord- 
ships of the Privy Council remarked : “It appears impos- 
sible to permit the respondents after the death of their 
guardian now to dispute their liability for payment of the 
debt which they had thus deliberately undertaken to pay.” 
Abandon- It is obvious, however, that if a compromise be abandoned, 
promise. and the parties proceed with the trial, it cannot afterwards 
be enforced. So where the parties were at issue as to whe- 
ther the defendant had sold certain land to the plaintiff, and 

1 2 Ind. Jur., N. S.* 343 [1867]. hnndo ChalUrjef. v . Watson <£• Co., 
See the same case upon an inter- 2Bourke, 162 [I860], 
locntory application at p. 122, » 8 M. I. A., 447; 2 W. E. (P. C.) 3 

w here the matter was argued as 47 [1801]. 
one of res judicata. See also Jugyo- 
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a deed of compromise was entered into by which the defend- 
ant agreed to give the plaintiff some share* in the land but 
afterwards withdrew, and contested the whole case on the 
merits, it was held that he could not afterwards rely on the 
compromise after having run his chance of obtaining a 
decree . 1 

In all cases the intention and conduct of the parties must Waiver, 
bo looked to to see if they have insisted upon or waived their 
rights. Where a creditor filed a petition of satisfaction on 
consideration of his debtor withdrawing an appeal then 
pending, but the appeal was carried to a hearing, it was 
held that the creditor was not estopped from suing out 
execution . 2 * 

In Shrmlingaya v. Nagalingaya* a previous suit between 
the parties had been compromised and a decree made ac- 
cordingly. The parties then brought separate suits against 
the official representative of the estate. The plaintiff failed 
to prove his title, but the defendant succeeded in obtaining 
possession of the property. In his suit the plaintiff neglect- 
ed to produce the compromise and the decree passed thereon. - 
It was held that a subsequent suit in terms of the compro- 
mise was barred. So in Janki A nimal v. Ka m a lat h am nia IJ* 
the plaintiff having in a previous suit failed to establish 
her right of inheritance was held estopped lr,om setting up 
a family agreement. 

A sub ject closely connected with the foregoing discussion Agroemonis 
has given rise to much confusion and difference of opin- 
ion in this country. Where after, a decree has been made 
the parties elect to come to an arrangement varying the Court, 
ordinary course of execution, the question is whether the 
decree is to be treated as having been superseded to as to 
preclude the decree-holder from enforcing it. Oases fre- 
quently arise where a decree is by agreement altered as to 


1 Man Oobind Dots v. Jan - Soondurm, 5 W, It. ( Mi, sc.), 30 

km Hum Mohiint , W. R., 211 [ISOO]. 

[1864]. 8 I. L. it., 4 Bom., 247 [1878]. 

9 Dwarkanath Burma v. Unnoda 4 7 Mad, H, 0., 2<]‘l [1873], 
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the mode of payment or the interest payable, and in some 
instances such decrees have been acted upon by the parties 
and recognised by the Courts, so as to enlarge the period 
of limitation. At Allahabad the rule has been said to be 
that if the parties shew an intention to create now rights 
enforceable by suit in supersession of those acquired by and 
declared in the decree, they cannot afterwards enforce the 
decree. In Calcutta, however, it has been held that where 
such a contract is sanctioned by the Court, no party who 
lias taken the benefit of the contract can afterwards resile 
from it, the rule of estoppel by conduct being applicable to 
* such cases. 

THeir Lordships of the Privy Council have decided in 
general terms that where a Court has general jurisdiction 
over the subject-matter of a claim, the parties may be held 
to an agreement that the questions between them should 
he heard and* determined by proceedings contrary to the 
ordinary cxirsus curiae . 

In Pisani v. Attorney- General of Gibraltar 1 the respon- 
dent had tiled an information in the Supreme Court of 
Gibral tar claiming certain lands as having escheated to the 
Crown. Tho defendants were the appellant who claimed 
undey a conveyance from Miss Porro, another person who 
asserted that the appellant held the lands as trustee for 
him, and certain persons (some of whom were infants) 
claiming under a will of 0 Miss Pom) made in the year 1858. 
The original information prayed to have the conveyance 
declared void and for a decree that Miss Porro died with- 
out heirs and intestate, the Attorney-General alleging that 
the will of 1858 was revoked by a subsequent will of 1868 
which disposed of personalty only, the persons interested 
in which were not before the Court. The Attorney-Gene- 
ral having failed to prove an escheat, upon bis motion, and 
by consent of all the parties, the information was irregular- 
ly amended so as to give the Court power to declare the 
rights of the defendants inter se. The Attorney-General 


1 L, K„ 4 P. c., 51(5 [1871], 
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then succeeded in shewing that the will of 1868 was ob- 
tained by undue influence, and did not* ‘therefore revoke 
the former will which was held to be valid, and that the 
conveyance to Pisani was void, he as an attorney being in- 
capable of purchasing from his client. The’ will of 1858 
being thus established, Pisani on appeal to the Privy Coun- 
cil contended that there was in fact no agreement that the 
information should be amended so as to have the rights of 
the defendants declared. The Attorney-General urged a 
preliminary objection that no appeal Jay, the decree being 
like the award of an arbitrator, and the parties having by 
their consent waived, the right to appeal. 

Their Lordships held that Pisani, knowing that sonic of Airreomonts 
the parties were infants, could not afterwards object that oul, f ra (MU ’- SU 

i . • curiae. 

his consent did not bind linn, and upon the objection that 
the appeal was incompetent, observed: “Their Lordships 
would be most unwilling to uphold the agreement at all if 
this were to be the effect of it, because, in their opinion, 
such a result would be opposed to the intention of the 
parties. They clearly meant to keep themselves in curia , 
and the Judge clearly so understood them. It is plain 
also that the parties and the Judge thought that an appeal 
was open. It is true there was a deviation from the cur sits 
curiae , but the Court, had jurisdiction over the subject, and 
the assumption of the duty of another tribunal is not in- 
volved in the question. Departures from ordinary practice 
by consent are of every-day occurrence ; but unless there 
is an attempt to give the Court a jurisdiction which it does 
not possess, or something occurs which is such a violent 
strain upon its procedure that it puts it entirely out of its 
course, so that a Court of Appeal cannot properly review 
the decision, such departures have never been held to de- 
prive either of the parties of the right of appeal.” 

This decision was expressly approved by the J udieial Com- 
mittee in Sudani va Pillai v. Ramaliinfii Pillai , l where the 
general principle above cited was laid down. There the 


1 15 B. L. R., 383 ; 24 W. R., 193 ; L. R., 2 I. A., 219 [1875]. 
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appellant had obtained a decree in 1850 for certain pro- 
perty with mesEe profits for the year 1858, but he did 
not claim mesne profits for the subsequent years, and 
the decree was silent as to the mesne profits which were 
accruing from and after the institution of the suit. An 
appeal having been preferred by the defendant, execution 
was from time to time stayed, upon the defendant execut- 
ing security bonds, pursuant to orders of the Court, under- 
taking to satisfy the decree and to pay the mesne profits 
accruing during the six years the plaintiff remained out of 
possession. The decree was confirmed on appeal, and the 
plaintiff applied for execution in respect of the interim 
mesne profits. The defendant contended that his liability 
to account for the interim profits was not “ a question re- 
lating to the execution of the decree” within the meaning 
of section 11 of Act XXIII of 1861, but that the mesne 
profits claimed should be made the subject of a separate 
suit, and the Madras Court so held. Their Lordships of 
the Privy Council proceed upon the broad ground of es- 
toppel 1 * * observing: “ Upon the whole, their Lordships 
arc 1 of opinion that the respondent, by the proceedings in 
question, did conVe under an obligation to account in this 
suit for the subsequent mesne profits of the appellant’s 
land. They conceive that this liability made the account- 
ing 4 a question relating to the execution of the decree 5 with- 
in the meaning of the, latter (danse of that section. But 
even if it did not, they think that, upon the ordinary prin- 
ciples of estoppel, the respondent cannot now be heard to 
say that the mesne profits in question are not payable under 

the decree The Court here had a general jurisdiction 

over the subject-matter, though the exercise of that juris* 

1 The ground is indicated in of his being allowed to remain in 

their Lordships^ judgment. “ The possession pending the appeal, 

effect of each document seems to he will, if the appeal goes against 

be an undertaking on the part of him, account in that suit, and 

the person executing it, and that. before that Court for the mesne 
not by a mere written agreement profits of the year in question.’ 
between the parties, but by an act 15 B. L. It., p. 401. 
of the Court, that in consideration 
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diction by the particular proceeding may have been irregu- 
lar. The case, therefore, seems to fall within the principle 
laid down and enforced by this Committee in the recent case 
of Pisani v. The Attorney- General of Gibraltar f in which 
the parties were held to an agreement that the questions 
between them should be heard and determined by proceed- 
ings quite contrary to the ordinary cursus curiae.” 

The Calcutta High Court in Shea Golam hall v. Beni 
Prasad % followed the above general rule. In that case the 
judgment-debtor entered into an arrangement with the 
decree-holder that, if he did not pay off the debt by a certain 
date, he would pay interest on the whole decretal money at 
2 per cent. An order was made to that effect and tlud exe- 
cution case was struck off. Similar arrangements were 
made from time to time over a period of four years when- 
ever execution was applied for. On the last occasion the 
sale was ordered to be postponed for six months, the debtor 
agreeing to pay the sum admitted to be due with interest at 
24 per cent, per annum, and the case was taken off the file. 
The Court treated the attachment as subsisting and declared 
the decree-holder entitled to execute his decree in term* of 
the last-mentioned agreement, observing* 44 As to the main 
question, whether the decree-holder is or is not entitled to 
proceed upon the terms of the agreement of the 15th May 
1877, we think that it is only necessary to rider to the case 
of Sadasiva Pillai v. Jxamalinya PillaiJ 6 ... Where parties by 
mutual agreement make certain terms, and inform the Court 
of them, and the Court sanctions the arrangement and 
makes an order in conformity with it, either party, who has 
had the benefit of the arrangement and order, is not at liber- 
ty to resile from the agreement. The question, whether such 
an agreement does or does not violate the rule that a Court 
cannot add to its decree, becomes under the circumstances 

* U It., 5 P. C„ 510. Ram J/ari Pal, I. L. It., 20 Calc., 

2 i. Ii. R., 5 Cal., 27 [1870]. See 32. 

Th {floor Dt/al Siwjh v. Sarju Per- 8 15 B. L. It., 383 ; 21 W. It., 
shad Misxer, I. L. It., 20 Calc., 22 193 ; L. It., 2 I. A., 219 [1875]. 

[1892 ; 1 lam Doyal Bauer jee v. 
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one winch the Court will not enter into ; the party who 
seeks to raise mich question being estopped by his own 
conduct, and the action of the Court taken thereunder.” 

The Allahabad Court have refused to apply the principle 
of estoppel, holding that where an agreement adding to or 
varying a decree lias been made in fade curiae for considera- 
tion and recognised by the Court, such agreement can only 
be enforced by a separate suit, the agreement operating by 
novation to extinguish the rights of the parties under the 
original decree. 

In Stowell v. Billings' the decree-holder agreed to accept 
payment by instalments, and the judgment-debtor put in a 
petition acknowledging the decree-holders right to execu- 
tion of the original decree. The compromise was ratified 
by the execution Court, and the ease struck off the file. 

More than three years afterwards the decree-holder took 
«/ 

proceedings to enforce his decree. The Court held, follow- 
ing the Full Bench decision of the Calcutta High Court in 
Krishna Kamal Singh v. Him Sudan* that a compromise, 
even though recognised by the Court executing the decree 
could not enlarge the limitation. 

In 1881 the Full Bench of that Court in Deli Rai v. 
OolcaJ Prasad s observed upon the previous authorities. In 
that case the decree-holder obtained a decree in 1863 which 
he continued to execute down to 1870. In 1871 it was 
arranged by deed that the judgment-debtor should pay the 
sum due in two instalments in 1872 and 1873, and that in 
ease of default the decree-holder should be at liberty to 
realise the whole sum. The agreement of 1871 was for many 
years executed as a decree without objection being taken 
by the judgment-debtor, but in 1878 the latter contended 
that the agreement had superseded the decree which be- 
came no longer capable of execution. The Full Bench 
(Oldfield, J., dissenting) were of opinion that the agreement 


1 I. L. U., 1 All., 350 [1877]. See also the case of Abbas Imam , 

* 4 1>. L. It. (F. lb), 101 [1800]. H. C. R., N.-W. P. (1873), 100. 

a I. L. R., 3 All., 585 [1881]. 
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amounted to an abandonment of the decree which became 
incapable of execution, not only by the hrh of limitation, but 
by the agreement which superseded it. Their Lordships 
appear to distinguish the Privy Council case as one decided 
under “ special circumstances” which to ole the plaintiffs 
claim out of the “general rule,” because there the terms of 
the original decree were not altered or varied by the defend- 
ant laying himself under the obligation to account. The judg- 
ments do not all proceed upon precisely the same ground, 
but such appears to be their general effect. The dissent- 
ing member of the Court however rested his opinion upon 
the authority of the Privy Council and Calcutta cases, and* 
observed : <f Even if it could be held that the agreement 
should more properly be enforced by suit and not in exe- 
cution of the decree, the judgment-debtor must be held 
estopped from raising this plea, since he entered into the 
agreement and took the benefit of it, and has without ob- 
jection allowed it to be enforced under the decree since 
1873.” 

A Division Bench of the Court in 1884 followed the Novation. 
Full Bench ruling. In Ramlakhan Rai v. Bahhtaur Rat 1 
the parties entered into a hlstbandi compiomisc whereby, in 
lieu of a portion of the decretal money, the decre-eholder 
was placed in possession of certain property, the balance of 
the decretal money being payable by instalments, in default 
of payment of any one of which the whole amount was to 
become realizable by execution of the original decree. The 
Court held that the decree-holder could not be allowed to 
treat the compromise as an instalment decree, the original 
decree being extinguished by the substitution of a new 
contract. 

In two cases the Madras and Allahabad Courts have whore m> 
held that a compromise which did not supersede the decree 
was no bar to the original decree being enforced. In 
Darbha Venhamrna v. Rama Subbdrayadn , 2 the Full 
Bench of the Madras High Court held that as no intention 


T. L, R„ 6 All., 02-3 [1884]. 


2 I. L. R., 1 Mad , 387 [1878]. 
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was shewn in the parties to create new rights enforceable 
by suit in suppression of those declared by the decree, a 
suit on a “ postpone ( petition ” could not be maintained. 
What the parties to that petition desired was that the Court 
should regard' the amount adjudged by the decree as pay- 
able by instalments, and that process of execution in case 
of default should be issued in the manner provided. And 
in (.Tanga v. Murli Dhar 1 a Division Bench at Allaha- 
bad held that a, petition presented to the execution Court 
stating that the decree had been in part satisfied, that a 
portion of the balance was to be set-off against a debt due 
to the judgment-debtor which was to be realised by the 
decree-holder, and that the remainder was to be paid by in- 
stalments, upon default of payment of which the decree- 
holder should be at liberty to execute the decree for the 
whole sum, did not amount to a supersession of the origi- 
nal decree. The ease was, therefore, distinguishable from 
the Full Bench ruling in Debt Itai v. Gohal Prasad ? 

Upon the above rulings therefore the question would 
appear not to be free from difficulty. The matter, it is ap- 
prehended, becomes clearer when certain sections of the 
Code of Civil Procedure are considered. Section 257A pro- 
vides that agreements to give time for the satisfaction of 
a judgment debt are void unless made for a reasonable 
consideration and with the sanction of the Court, and 
agreements providing for the payment of a sum in excess 
of the sum due under the decree are void, unless made with 
with the like sanction. Section 258 requires payments 
made out of Court or payments made under the foregoing 
section to he certified to the Court; and section 214 enacts 
that, in addition to questions relating to mesne profits, any 
other questions arising between the parties to the suit or 
their representatives and relating to the execution, dis- 
charge or satisfaction of the decree or to the stay of exe- 
cution thereof, are to be determined by the order of the 
Court executing the decree and not by a separate suit. 

8 I. L. II., 3 All., r> 8 V[tN 81 |. 


1 I. L. R. 4 All., *240 [1 882]. 
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Two elements then are necessary to the validity of such 
compromises, consideration, and the sanction of the Court, 
and if the terms of section 211 are to he liberally con- 
strued so as to prevent litigation, 1 the more beneficial rule 
would appear to be that where parties fully intend to keep 
themselves in curia , they should, by their conduct, be held 
estopped from (juestioning an agreement entered into by 
them through an act of the Court and for reasonable con- 
sideration. 

In Bombay it has been held that proceedings in ex ecu- Jn<turmmt, 
lion arc in invifum as against the judginent-dehtor, 2 wlio c . s t<>i>j>cd by 
is not estopped by any act or omission on his part from ^luuition- 
ufter wards asserting his title. In G urupadapa v. Irapa? proceedings, 
the defendants omitted to set up their title to the property, 
and even accepted the surplus sale-proceeds after the exe- 
cution-sale. The Court observed that it was not suggested 
“ that the defendants took any part in the execution-pro- 
ceedings, or so stood by as to induce bidders to suppose 
they claimed no interest other than as representatives of 
the original judgment-debtor, or that their silence mis- 
led the bidders at the sale ; and as to the defendants having 
received the residue of the purchase-money from the Nazir 
after satisfaction of the judgment debt, that was after- the 
purchase was completed. 55 


* See the observations of the 
Judicial Committee in Promuno 
Coomar Sanyal v. Ktuti l)aa Sanyal , 
L. It., 19 1. A., 100 (109) [1892]. 


3 Vatw nji J/aribfiai v. Lalla 
Akim , I. L. It., 9 Horn., AST> (‘ASS) 
[18<Soj. 

8 I. L. It., 14 Horn., 558 [1890].. 
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PART II. 

ESTOPPEL BY JUDGMENT. 

CHAPTER I. 

Rks Judicata. 

lies .Judicata — Division of the subject — Indian Enactments— Buie in tins 
country framed with reference to the English cases— Leading cases — 

Gregory v. M o/cstrorf/t [1747] — Tho decree must he in elfotrt a determina- 
tion of tine points between the parties — There cannot bo two contradic- 
tory judgments upon tho same record — Duch-ws of Kiit ysioid saute [1 77<>J — 

The sontenco of an Ecclesiastical Court in a suit of jactitation of marriage 
held not conclusive as to the validity of tho marriage in a prosecution 
subsequently preferred against one of the parties for bigamy — Leading 
principles of res judicata enunciated Tho sentence operated as evidence 
only— -Conclusive judgments may be reopened on the ground of fraud — 

On, tram v. Momcnod [1803] - The judgment is final only for its own proper 
purpose and object, and between the parties and their privies — Barrs v. 

Jachon [1815] —Grounds of the decision in the Court of Appeal Opinion 

of Knight Bruce, V. 0. — -Exposition of the doctrines of the Civil Law — 

The objects and purposes of the two suits are to be looked to — Brtui1td.cn 
v. Humphrey [1881] -The difficulty is how far tho causes of action in the 
two suits are in substance identical— The application of tho rule depends 
upon matter of substance — 14 Cause of action” defined by the JitJjcial 
Committee— Tt refers to the media upon which the plaintiff prays judg- 
ment —Was the same right infringed in substance » — “ Cause of action ” 
illustrated — Difficulties of the subject. 

* 

The subject of Estoppel by Judgment or Res Judicata Res judicata, 
has now to be considered. The historical aspects of this 
branch of estoppel wore noticed in the Introductory Chapter, 
where also its position in the field of jurisprudence was 
shortly defined. 1 The subject itself will he examined with Division of 
reference to —(a) Forum or the competence of the Court ; t]w 
(7>) Parties and their representatives ; (c) Matters in issue ; 

(d) Matters which ought to have been jnade ground for 
defence or attack in a former suit ; (<?) Final decision ; 

1 Sen pp. 5 -7, 10-11 and ihe )>]>. 20 M2, supra. 

Summary of the subject, at 
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(f ) Judgments in rem , domestic and foreign ; ((f) Foreign 
Judgments in personam. 

Julian Enact- Before examining- these topics in detail, it is advisable 

u 1 lh ’ to present the main features of lies Judicata by a summary 
of some of the leading cases in England. The law of 
Estoppel by Judgment in tins country is embodied in sec- 
tion 13 of the Code of Civil Procedure, 1 a provision appa- 
rently simple in itself, but overlaid with a large number of 
conflicting decisions. As pointed out by the Judicial Com- 
mittee in Soorjomonee Dai fee v. Snddanuml Mohapaitev the 
corresponding clause in the Code of 1851) 3 by no means 


* Act XIV of 188*2 : “ No Court 
shall try any suit or issue in which 
the matter directly and snb-tan- 
tiaily in issue has been directly and 
substantially in issue in a former 
suit between the same parties, or 
between parties under whom they, 
or any of thorn claim, litigating 
under the same title, in a Court of 
jurisdiction competent to try such 
subsequent suit or the suit in which 
such issue has been subsequently 
raised, and has been hoard and 
finally decided by such Court. 

ki Fxpla nation I. — The matter 
above referred to must, in the 
former suit, have been alleged l«y 
one party and either denied or 
admitted, expressly or impliedly, 
by (he other. 

“ Explanation If. — Any matter 
which might and ought to have 
been made ground of defence or 
attack in such former suit shall he 
deemed to have been a matter 
directly ami substantially in issue 
in such suit. 

Explanation III. — Any relief 
claimed in the plaint, which is not 
expressly granted by the decree, 
si i al 1 , for the purpose o f th is sect ion, 
be deemed to have been refused. 

“ Ex planed ion 1 U. — A decision is 
final within the meaning of this 
section when it is such as the 


Court making it could not alter 
(except on review) on the applica- 
tion of either party or reconsider 
of its own motion. A decision 
liable to appeal may he final within 
the meaning of this section until 
the appeal is made. 

“ Explanation V. - - Where per- 
sons litigate bona jhl< in respect of 
a private right claimed in common 
for themselves and others, all 
persons interested in such right 
shall, for the purpose of this sec- 
tion, be deemed to claim under the 
persons so litigating. 

“ Explanation VI. ~ Where a 
foreign judgment is relied on, 
the production of the judgment 
duly authenticated is presumptive 
evidence that the Court which 
made it, had competent jurisdic- 
tion, unless the contrary appear on 
the record ; but such presumption 
may be removed by proving the 
want of jurisdiction.” 

2 12 U. L. R., M04 (Mid) [1873]. 

8 Act VI II of m\K s. 2. “The 
Civil Courts shall not take cogni- 
sance of any suit brought, on a 
cause of action which shall have 
been heard and determined by a 
Court of competent jurisdiction, 
in a former suit between the same 
parties, or between parties under 
whom they claim.” 
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prevented the operation of the general law relating to lies 
Judicata founded on the principle nemo asbet. bis ve.rari pro 
cad cm causa . “ That law,” said their. Lordships, <,w has been 

laid down by a series of eases in this country with which 
the profession is familiar.” 

The re-enactment of the rule of lies Judicata in the Code 
of 1877 appears to have been made with the intention of 
embodying in sections 12 and 13 of that Code the law 
then in force in India founded upon the English decisions 
instead of the imperfect provision in section 2 of Act VIM 
of 1859 . L In a recent case 0 the Judicial Committee of the 
Privy Council say : “Neither should it he lost, sight of^thai 
the Act of 1877 and the Act of 1882 were not introducing 
any new law, hut were only putting into the form of a C ode 
that which was the state of the taw at the time. The state of 
the law at the time 'was, that persons should not he harassed 
fry continuous litigation about the same subject-matter.” 

The principle of lies Judicata as remarked bv West, »J., 
in Sh rid liar Yd nay ah v. Narayan I It lad liahaji K is 44 simple 
in its statement but presents considerable difficulty in its 
application ; ” and in view of the conflict which lias taken 
place in the Indian Courts with regard to the fundamental, 
principles of the subject, it may be useful to present in a 
short form the Leading Oases upon which the doctrine has 
boon built up in England, more especially as these authori- 
ties have been very frequently referred to in this country ; 
last ly, the expression u Cause of Action ” will be deli tied and 
illustrated. By such a method of treatment it is apprehend- 
ed the subject may most clearly be introduced. 


* Mi. sir Ra<ihohar<UaVs case, 
I. L. K., 9 Calc, m (445) [188*2]. 

2 Kaummir Purshad v. Raj- 
l tuna ri Rattan Kner, L. R., If) 
T. A., 2AS; 1. L. R., 20 Calc., 79 

urn- 

8 11 Bom. H. 0. R. f 228 [1874]. 
Sec Vi/Jtilint/a Padayurhi v. VUhi - 
fiwja Altulali, I. L. K., 15 Mad., 1 1!) 


18111], whore the observations of 
Dr. Whitley Stokes (Anglo-Indian 
Codes, Vol.ii,892) are cited : “The. 
matter dealt with by section 15 is 
a subjected whieli tlic importance, 
in a country inhabited by a liti- 
gious population is only equalled 
by the difficulty of dealing with it 
clearly, concisely, and accurately 
in a legislative enactment.” 


Rule in, tin’s 
country found 
cd upon the 
English eases 


Leading eases. 


Cause of action., 
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Gregory *». In Soorjomone# Dayee v. Siuldanund Mohapatter their 
(i747]! Vunb Lordships of the J udicial Committee observed : — “ The mle 
has probably never been better laid down than in a ease— 
(rreaory v. Moles worUd — in which Lord Hard wick e held 
that where a question was necessarily decided, in effect 
' thougl* not in express terms, between parties to the suit, 
they could not raise the same question as between them- 
selves in any other form, and that decision has been follow- 
ed by a long course of decisions/’ 

Tin*, a *' roe lu (ireyoty v. Molem'orth? it was pleaded in answer to 

I'lToot, a deter- a bill in Chancery that a former decree had been signed 
invinS^ between sin ^ onr °M<*i relating to the same matter. The former 
the purtios. decree was made on a bill brought by the plaintiff’s wife 
to have an account of her father’s personal estate, and 
claiming a fifth share. The decree directed an account to 
he taken, and expressly directed that certain stock should 
be sold and a one-fifth share reserved for the defendant 
when he attained the age of twenty-one. Lord Chancellor 
Hardwicke observed “This is a very plain case, for it 
would be very mischievous if a new bill was allowed to be 
brought by the plaintiff hero. This is a plea of a former 
decree made in a cause relevant to the same matter with 
the present; bill. The question will be first, whether the 
decree is a determination of the points between the parties. 
As to this it is improper for the Court to give a different 
judgment, because therb would be two contradictory judg- 
There cannot mcnts appearing on the same records. . . This is as full 
Uctory jmpr? v a determination against the plaintiff, as if a determination 
merits upon the 0 n tlie point that the plaintiff is not entitled. . . I can- 

same record. 11 

not presume that improper proofs were made in the former 
cause, but must take it for granted that proper ones were 
given, unless the enrollment of the decree was opened by 
a hill of review, and a plea to that bill disallowed ; there 
the Court overrules the plea, and then the cause is opened 
again, and can properly come at it if* error appears on the 
face of it, but as it stands now the plea must be allowed.” 

1 12 1>. L. R., 304 (315) [1873]. 


2 3 Atkyns, 025 [1747], 
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Iu the Duchess of Kinc/stotfs case* the House of Lords 
referred two questions for the opinion uf the Judges : — 
first It/, as to whether a sentence of the Spiritual Court 
against a marriage in a suit for jactitation of marriage 8 
was conclusive evidence so as to prevent counsel for the 
Crown from proving the marriage in an indictment for 
polygamy ; and secondly, as to whether, admitting such evi- 
dence to be conclusive upon such indictment, counsel for 
the Crown could be permitted to avoid the effect of such 
a sentence by proving it to have been obtained by fraud 
or collusion. The first question was answered iu the 
negative, and the second in the affirmative. 

The unanimous opinion of the Judges was delivered by 
the Lord Chief Justice of the Court of Common Pleas, Sir 
William de Grey ' 6 in a judgment which lias become histori- 
cal with reference to the subject of Res Judicata. u What 
has been said at the bar,” remarked Sir William de Grey, 
“is certainly true, as a general principle, that a transaction 
between two parties, in judicial proceedings, ought not to 
be binding upon a third ; for it would be unjust to bind 
any person who could not be admitted to make a defence, 
or to examine witnesses, or to appeal frtfm a judgment he 
might think erroneous ; and therefore the depositions of 
witnesses in another cause in proof of a fact, the verdict 
of a jury finding the fact, and the judgment of the Court 
upon facts found, although eridenm against the parties and 


1 2 Sm. L. Ca., Dili ed„ 812 
[1770J. 

9 “ Of matrimonial Cannes,” says 
Blackstone (Oomin., 'Vol. iii , 03), 
“ one of the first and principal 
is 1, causa jacMtationis matri- 
monii; when one of the parties 
boasts or gives out that tie or she is 
married to the other, whereby a 
common reputation of their matri- 
mony may ensue. On this ground 
the party injured may libel the 
other in the Spiritual Court; and, 


unless the defendant undertakes 
and makes out, a proof of the 
actual marriage, he or she is en- 
joined perpetual silence upon that 
head ; which is the only remedy 
the Ecclesiastical Courts can give 
for this injury.” Since the insti- 
tution of the Divorce Court by the 
Matrimonial Causes Act of 1S57 
(20 and 2t Viet., c. 8.3, s. (>), these 
cases have been of very inf refluent 
occurrence. See Browne and Pow- 
les on Divorce, 5th ed., 143, 114. 
a Afterwards Lorjl Walsinghalu. 
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those claiming under them, are not, in general, to he used 
to the prejudice* of strangers. There are some exceptions 
to this general rule, but not being applicable to tlio present 
subject, it is unnecessary to state them. 

u From the variety of cases relative to judgments being 
given in evidence in civil suits, these two deductions seem 
to follow as generally true : firsts that the judgment of a 
Court of concurrent jurisdiction, directly upon the point, 
is, as a plea, a bar, or as evidence, conclusive, between the 
same parties, upon the same matter, directly in question 
in another Court ; second! /p that the judgment of a Court 
of exclusive jurisdiction, directly upon the point, is, in like 
manner, conclusive upon the same matter, between the same 
parties, coming incidentally in question in another Court, 
for a different purpose. But neither the judgment of a con- 
current or exclusive jurisdiction is evidence of any matter 
which came collateral It/ in question, though within their 
jurisdiction, nor of any matter incidental/// cognisable, 
nor of any matter to be inferred by argument from the 
judgment.” 

The Chief Justice of the Common Pleas then proceeded 
to trace the relations between the ►Spiritual and the Tem- 
poral Courts, and pointed out that where in civil causes the 
Temporal ( ’otVrts found the question of marriage directly 
determined by the Ecclesiastical Courts they received the 
sentence, though not as a plea,, yet as proof of the fact ; 
it being an authority accredited in a judicial proceeding 
by a Court of competent jurisdiction ; and cited various 
examples in which the parties to the suits, or at least the 
parties against whom the evidence was recorded, were 
parties to the sentence and had acquiesced in it ; or claimed 
under those who were parties and acquiesced. In matters 
of crime, however, the rule was different because the parties 
were not the same,* and the Ecclesiastical Courts had no 
judicial cognisance in matters of crime. And even if 
a direct sentence upon the identical question in a matri- 
monial cause were to be admitted as evidence, (though 
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such sentence against the marriage had not the force oi* a 
final decision that there was none,) yet a# cause of jactita- 
tion was of a different nature, and the sentence there had 
only a negative and qualified effect, m., 4 that the party 
has failed in his proof, and that the libellant is free from 
all matrimonial contract, as far as yet appears,’ thus allow- 
ing the marriage to be established by further proof in the 
same or any other cause. 

“So that,” observed Sir William Je Grey, “admitting the T, “' s ™ten<-o 
sentence in its full extent and import, it only proves that evidence only 
it did not yet appear that they wore married, and not that conclusive 
they were not married at all, and such sentence can be no 1>ro ° r * 
proof of anything* to l>e inferred by argument from it ; 
and therefore it is not to be inferred that there was no 
marriage at any time -or place, because the Court had not 
then sufficient evidence to prove a marriage at a particular 
time and place. That sentence and this judgment may well 
stand together, and both propositions be equally true : . . . 

But if it was a direct and decisive sentence upon the point, ! ,0 !' u ‘ ,UM y o 

1 1 judgments 

and, as it stands, to be admitted as conclusive evidence upon m;*> ; U; ve- 
the ( curb and not to be impeached from within ; yodrliki* ^Vunl.] 1-110 
all other acts of the highest judicial authority, it is ini- 
peachablc from without : although it is not permitted to 
show that the Court was mistaken, it may be shewn that 
they were misled. Fraud is an extrinsic, collateral act, 
which vitiates the most solemn pwceedings of Courts of 
Justice. Lord Coke says it avoids all judicial acts, ecclesi- 
astical or temporal.” 

Upon these considerations the Judges were of opinion 
that the sentence of the Ecclesiastical Court was not con- 
clusive evidence, and 'that, even if it were conclusive, its 
effect might be avoided by proving fraud or collusion. 

Some years later the case of Out ram v. Morewood 1 was outmm#, 
decided in the Queen’s Bench by .1 jorti El len borough, C.J.p^g tH>,i 
The plaintiff brought an action of trespass against the 


3 East., m [1803]. 
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i'aeis, defendant Morewood and his wife Ellen for carrying away 

coals out of his coal mine, to which the defendants pleaded 
a title derived from, one Zouch to the defendant Ellen, 
(the defendant Morewood claiming through his wife,) and 
averred that the coals in question were under the lands of 
the former owner Zouch. To this plea the plaintiff replied, 
and relied by way of estoppel upon a former verdict ob- 
tained by him in an action of trespass brought by him 
against Ellen, she being then sole ; to which the wife plead- 
ed, and derived title in the same manner as now done by 
her and her husband, practically raising the same defence. 
In the former suit an issue was taken and found for the 

c 


Privy estopped 
l.y former ver- 
dict and judg- 
ment. 


plaintiff and against the wife upon the point whether the 
coal mines claimed by the plaintiff were part and parcel of 
what passed under Zouch’s bargain and sale to the persons 
under whom the wife claimed. The question, therefore, 
arose whether^ the defendants, the husband and wife, were 
estopped by the former verdict and judgment from aver- 
ring contrary to the title there found against the wife. 

u The operation and effect of this finding,” said the 
( JfftVf Justice, “if it operate at all as a conclusive bar, must 
be by way of esfoppel. If the wife were bound by tiffs 
finding, as an estoppel, and precluded from averring con- 
trary of what was then so found, the husband in respect 
of his privily cither in estate or in law, would be equally 
bound, according to what is said in Co. Lit. 352a 1 . . . 
The judgment A recovery in any one suit upon issue joined on matter 
Idle is equally conclusive upon the isubject-matter of 
such title : and a finding upon title in trespass not only 
operates as a bar to the future recovery of damages for a 
trespass founded on the same injury, but also operates by 
way of estoppel to any action for an injury to the same 
supposed right of possession. . . And it is not the recovery, 


purpose and 
object. 


3 “ Privies In estate, fis the les- that come in hy act in law or in the 
see, feoffee, etc., privies in law, as post, shall be bound by and take 
the lords by escheat, tenant by the advantage of estoppels.” w ee also 
curtesy, tenant in dower, the in- Brooke Tit. Estoppel, pi. 15; Bro. 
cum bent of a Relief iee, and others Estate, 158, 2 E., 4 (17). 
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but the matter alleged by the party, and upon which the 
recovery proceeds, which creates the estoppel. The recovery 
of itself in an action of trespass is only a bar to the future 
recovery of damages for the same injury: but the estoppel 
precludes parties and privies from contending to the con- 
trary of that point or matter of fact which, having been 
once distinctly put in issue by them, or by those to whom 
they are privy in estate or law, has been, on such issue 
joined, solemnly found against them. . . . A judgment, 
therefore, in each species of action is final only for its own 
proper purpose and object and no further. ...Each species of 
judgment is equally conclusive upon its own subject* matter 
by way of bar to future litigation for the thing thereby 
decided.” 

After examining the authorities 1 the Chief Justice came 
to the conclusion that an allegation on record, upon which 
issue lias been once taken and found, is, between the parties 
taking it and their privies, conclusive, according to the 
finding thereof, so as to estop the parties respectively from 
again litigating that fact once so tried and found, and ob- 
served in conclusion “ None of the cases, therefore, eitc # d on 
the part of the plaintiff, negative the conclusiveness of a 
verdict found on any precise point once put in issue be- 
tween the same parties or their privies. The cases advert- 
ed to by Lord Holt, 2 3 together with the other authorities 
on the subject of protestation and estoppel cited from Bro. 
Abr. Protestation, pi. 9 ; Fitz Herbert, Estoppel, pi. 20, are, 
in our opinion, as well as upon the reason and conve- 
nience of the thing, and the analogy to the rules of law 
in other cases, decisive, that the husband and wife, the 
defendants in this case, are estopped by the former verdict 
and judgment on the same point in the action of trespass, 
to which the wife was a party, from averring that the 
coal mines now in question are pareej of the coal mines 


1 See Ferrer' h ante, 0 Co. Hop., 7; liurgess, 1 Show., 27 ; Comb., 166; 

Oro. EUz., 0G8 [1598 J ; InaUdon v. Cart how, 65 [ 1088]. 

3 Juried on v. liurj/fitts, vhi supra • 


Principle of 
res judicata 
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ference to ihe 
immediate sub- 
ject- matter of 
the decision. 
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bargained and sold by Sir John Zouch, and consequently 
that the plaintiff ought to recover.” 

The principles of Estoppel by Judgment were enunciated 
with great force and lucidity by \ ice-( Imnccllor Knight 
Bruce in the case of Harrs v. Jackson, 1 and his opinion, 
though reversed by the Court of Appeal upon the precise 
point determined, has always been regarded as the founda- 
tion of the modern rules of lies Judicata. 

One Harriet Smith having died unmarried and intestate 
in 1831), an administration suit was instituted in the Prero- 
gative Court of Canterbury, in which suit Jackson claimed 
as second cousin to Miss Smith and her next of kin, and 
Mrs. Barrs claimed as the niece and next of kin of Miss 
Smith. In 1840 the ( hurt decided in favour of Jackson, 
and decreed letters of administration to him as the lawful 
second cousin and next of kin of the deceased. In 1841 
Mrs. Barrs aiid her husband tiled a bill in ( hancery claim- 
ing as next of kin the residuary estate of the intestate. 

The defendant Jackson relied on the proceedings in the 
Ecclesiastical Court, and contended that the sole question 
in issue in the present suit had. already been decided in his 
favour, the former decision being conclusive. The Vice- 
Chancellor did not consider the sentence of the Preroga- 
tive Court conclusive, and directed an issue to be tried 
whether, at the time of the death of Miss Smith, the plaintiff 
Mrs. Barrs was her sole next of kin. 

Lord Lyndlmrst, L. C., however, in the Court of Ap- 
peal, upon the authority of a ease of Boachicr v, 7 'at/lor* 
decided by the House of Lords in 177(5, in which the 


* 1 Y. Sl C., ;“» S5; S. C., 1 Phillips, 
582 [184*2- -1845]. 

9 4 I>. P. 0., 70S ; Hargrave’s 
Law Tracts, 4 72 [1 770]. The deci- 
sion in Bond tier v. Taylor , which 
took place a month previous to 
the decision of the Judges in the 
Bnchrss of Kingston* case, rested 
upon the ground that, although the 


two suits were for different ob- 
jects, one for administration and 
the other for distribution, yet tlio 
fact had been in issue betw een the 
parties a nd was finally decided be- 
tween them in a Court of concur- 
rent jurisdiction. This is also the 
ground upon which the decision of 
the Court of Appeal in Barrs v. 
J arkson proceeds. 
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circumstances were exactly similar, supported by the previ- 
ous decisions of Lord Hardwicke in Thomas v. Ke Lie riche} 
and of Lord Holt in Blackhani s casa} and distinguish ing- 
the Duchess of Kingston s case} held that the sentence of 
Ecclesiastical Court in a suit for administration, upon the 
the question as to which of the parties was next of kin. 
to an intestate, was conclusive upon that question in a 
suit in another Court between the same parties for dis- 
tribution. 

The Vice-Chancellor, however, had considered the cases Knight Bruce, 
of Bouchier v. Tat/lor* and Thomas v. Kette riche 0 distill- 1 * * * V ' ( ' 
guislmblo, and preferred to ‘‘incur the charge of differing* 
from the high and venerable authority of Lord Hardtvieko 
and Lord Mansfield” ; holding that, the only question of 
.fact being whether Robert James Smith, the father of Mi s. 

Barrs, was legitimate or not, an enquiry was proper — 

“ the present state of the evidence being in a condition 
of considerable obscurity and doubt, it being admitted 
that the plaintiffs had more evidence than was before the 
Spiritual Court. The Vice-Chancellor’s exposition of the 


1 1 Vos. Sr., o.Vi [1749 j, whore 
Lord Hardwicke observed; “It. 
follows as a matter of course that 
this Court (the Court of Chancery) 
also must be bound, otherwise the 

two Courts would come upon the 
same facts and circumstances to 
contradictory conclusions since 
a suit for distribution might have 
boon instituted in the Krelesias- 
tical Court, both Courts having 
concurrent jurisdiction with res- 

pect to distribution. 

3 1 Salk., 291 [1711]. The 

plaintiff stated that lie had mar- 
ried Jane Blackhani shortly be- 
fore her death, and claimed her 
goods. The defendant set up that 
administration had been granted 
to him, and urged that it could 
never have been granted except on 
the supposition that no such mar- 


riage had ever taken place. Lord 
Holt hold that the question had 
never boon putin issue before the 
Ecclesiastical C«*urt, and that its 
jud grnent was not conclusive ay 
to matters collaterally in issue or 
merely to be inferred by argu- 
ment. 

» 2 8m L. Ca., 9th Ed., 812 ; 
20 Flow’s State Trials [1770], upon 
the ground that, there the two pro 
ceedings were between different, 
parties, and the decision of a ques- 
tion raised between Mr. Harvey 
and the Duchess of Kingston could 
not be conclusive in another pro- 
ceeding between the Duchess of 
Kingston and the Crown. 

4 4 B. P. C., 708 ; Hargrave’s 
Law Tracts, 47d [1 770]. 

5 1 Vos. Sr.,;i;j;iJ1749]. 
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princples of the Civil Law upon the subject of Res Judi- 
cata, connecting, those principles with the previous deei- 
of the sions English Courts, has always been considered 
unequalled for its lucidity and soundness. The passages 
are rendered into* English in the notes. 

“ With the rule of the Civil Law,” said Knight Bruce, 
V. C., “ rightly understood, which, in the language of 
Ulpian says, 4 Res judicata pro veritate accipitur 1 the Law 
of England generally agrees. The sound reason of the 
rule can scarcely be better expressed than it is by Paulas, 
in the Digest, thus : 4 Singulis controversiis singulas adiones , 
■unarwpte judkati fmem suffice re, probaUU rat/one plamit ; 
ne alder modus litium multi/pUcatus surnmam atque inexpli - 
cabilem faciat difficultatem : maxi me si diversa pronuncia- 
rentur .’ 2 

u Other passages in the same division of the Digest are 
to this effect : — Thus Ulpian says, 4 Et generaliter (ut 
Julianas deft, nit ) exceptio rei judicatae oh slat , q unties inter 
easdem personas eadem quae si io revocatur , cel alio genere 
judicii 3 

‘“Paulas says, 4 Cum quaerdur , luce except !o noeeat necne ? 
inspiciendiim est an idem corpus sild ... Et an eadem causa 
pete rult . , et eadem conditio personarum ; qua nisi omnia con - 
currant, alia res est . 6 And again, 4 Si </uis interdicto egerit 
de possess* one, posted in rent age ns non repellitur per excep- 


1 “ A matter once decided is to 

be taken as true. ” 

3 Dig. Lib. M, Tit. 2, see. 0. 
“That for each matter in contro- 
versy there should be one cause of 
action, and that there should be 
an end of litigation, is only reason' 
able ; otherwise, if there were a 
multiplicity of suits very great 
difficulties would arise, especially 
if the decisions happened to be con- 
tradictory. ” 

3 See. 7: “Generally speaking 
Cis laid down by Julianus), the 
plea of res judicata is available 


whenever the same question is 
raised between the same parties, 
even in suits of a different na- 
ture.” 

4 Sec. 12: “ If the question bo 
asked, ‘does this plea work in- 
justice or not, ’ it is necessary to 
see if the matter is the same. ” 

6 See. 14 : “ And whether the re- 
lief claimed is the same, and the 
position which the parties occupy 
the same. Unless all these are iden - 
tical the matter is of a different 
nature.” 
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tionem ; quoniam in interdicto possession in actio pro print as 
rertiturd 1 * $ 

And Neratius, 4 Cum de hoc , an e^ulem res est, quaeri- 
tnr 9 haec spectanda sunt : personae ; id ipsum de quoagitur : 
causa pvoxima actionis : nec jam interest * qua ratione quis 
earn causam actionis com pet ere sibi e.vistimdsset ; perinde ac 
si quis , postea quam contra eum judicatum esset , nova in- 
strumenta causae suae repperisset . 

Voefc, in liis commentary on this title, says, ‘Non alt ter 
tamen hide except ioni locus est , quam si Us terminal a denuo 
moveatur inter easdem personas , de eCulem , ctfd., <?,?• eadem 
petendi causa ; sic nt , <?.*; //i.v tribus . de/icieute , cessct .* 

JlJadetn res intelhgitur quotiens a pud judicem posteriorem id 
quaeritur quod apud priorem quaesitum est. . . J'Jadem 

petendi causa est etiam , eddem agalur arctione , 

a/io judicii geuere eadem quaestio rentelitur ; cum eandem 
causam non iam actio facial , quam potius origo petition! s , 

• 5 ft 

44 Vimiins, in a note to the loth title of the 4th book of 
the Institutes, upon the words e.reegtionem rei judi- 

catae , ’ says, 4 Quae ita agent i obstat , ,sv eadem quaestio •inter 


1 ,/e. ; “If any one claim posses- 
sion By means of an Interdict, and 
afterwards go against the thing by 
action, he is not estopped By the 
plea, for in the interdiet, the Bare 
question of possession is adjudi- 
cated upon, whereas in the action 
it is the proprietorship of the 
thing that is being tried." 

2 See. 27 : “ Jf the question Be 
asked whether the matter in issue 
is the same, the following matters 
have to be looked to : parties ; the 
subject-matter of the suit ; and 
the cause of action. For it makes 
no difference what reasons a man 
may have for thinking he has a 
cause of action, as for instance 
whether, after there has Been a 
binding decision against him, he 


has found new material for re- 
lit.i gating his claim.” 0 

« This idea is allowed when a 
suit finally decided is sought to he 
re-opened between the same parties 
concerning the same subject mat- 
ter and upon the same cause of 
action. When one of those three 
requisites is wanting the plea 
fails. The subject- mat ter is the 
same when the same issue is sought 
to be tried which has Been already 
decided. The cause of action will 
Be the same, although the form of 
action may not be identical, but 
another method of procedure may 
have bee A adopted for the trial of 
the same question ; for it is not ho 
much the frame of the suit as the 
right to sue which creates the 
cause of action. ” 
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[PART 1] 

eosdem rcvocetur , id est, si omnia sint eadem , idem corpus 
eadam. quantitas x idem jus , eadem causa petendi , eaden 
conditio per sonar um ;/ 1 and other commentators express 
themselves to a similar effect. 

The Vice-Chancellor then continued: 44 It may be doubt- 
ed, I think reasonably, whether having regard to the differ- 
ent objects and purposes of the two suits, if the present 
point” were to be tried by the language of the Digest, or 
of the principal commentators upon it (including Voet),the 
illegitimacy of Robert James Smith could be held res judi- 
cata, so as to expose the demand in the present suit to that 
exception. The law of England must, however, govern 
in tliis case ; ” and proceeded to examine the authorities 
above cited remarking : — 

44 If the law as derived from these and other authentic 
sources, is, as 1 apprehend it to be, that generally the judg- 
ment, neither of a concurrent nor of an exclusive jurisdic- 
tion, is (whether receivable or not receivable) conclusive 
evidence of any matter which came collaterally in question 
before it, though within the jurisdiction, or of any matter 
incidentally cognizable, or of any matter to be inferred be 
argument from the judgment ; and that a judgment is 
final only for its proper purpose and object; it may be 
thought difficult to sav why the sentence in the present 
ease ought, upon the present question, to be deemed con- 
clusive. 

The learned Judge upon the case of Ouiram v. More- 
wood* observed: “ Lord Ellen borough certainly decided 
most accurately with reference to the pleading in that 
action at Common Law, that an allegation on record, upon 
which issue has been once taken and found, is, between 
the parties taking it, conclusive according to the finding 
thereof, so as to estop them respectively from litigating 

1 “This plea is available as an right, the cause of action, and 
estoppel if the same question sub the character the parties occupy 
stantially is revived between the are all the same as before.” 
same parties, that is to say, if the 

subject matter, the quantity, the 2 .> Mast, M1C> [ 1 80*5]. 
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that fact once so tried and found. . . But it is, I think, to 
be collected, that the rule against reagitaidng matter ad- 
judicated is subject generally to this restriction — that how- 
ever essential the establishment of particular^ facts may bo 
to the soundness of a judicial decision, • however it may 
proceed on them as established, and however binding and 
conclusive the decision may, as to its immediate and direct 
object, be, those facts are not all necessarily established 
conclusively between the parties, and that either of them 
may again litigate them for any other purpose as to which 
they may come in question, provided the immediate subject 
of the decision bo not attempted to be withdrawn from its 
operation, so as to defeat its direct object. This limitation 
to the rule appears to me, generally speaking, to be con- 
sistent with reason and convenience and not opposed to 
authority.” 

These observations are of great value in dealing with Difficulties of 
the practical difficulties which arise in the application of thowub ^ ot * 
the rules of res judicata, and the observations of Bowen, 

L. J., in the recent case of Bvunsden v. Humphrey, 1 may 
be cited as shewing .what those difficulties are. * 

The plaintiff brought an action in the (Tounty Court and Brunsdon^ 
recovered damages from the defendant for injury to hi* cab [i88l]. hl * ey 
occasioned by the negligence of the defendant’s servant. 

The plain tiff afterwards brought an action in the High Court 
of Justice against the defendant, claiming damages for per- 
sonal in jury sustained by him through the same negligence. 

The jury found for the plaintiff*, with £350 damages, for 
which judgment was entered. U pon a rule for a new trial, 

Pollock, B. and Lopes, J., held that the judgment in the 
first action was a bar to the subsequent proceedings, inas- 
much as damages for the personal injuries might have been 
claimed and recovered in the first action. The Court ot 
Appeal however (Brett, M. ft., and Bqwen, L. J., Lord 
Coleridge, C. J., dissenting) held that damage to goods and 

1 L. K., 11 Q. B. B., 712 ; 8. C., Sevrao v. Noel , L. It., 15 Q. B. I> , 

L. It., 11 Q. B. D„ 141 tim]. Soo 549 [1S85J. 

C, LE 


21 
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injury to person, although they may have been occasioned 
by one and the same wrongful act, are infringements of dif- 
ferent rights, and give rise to separate causes of action, and 
that the action in the High Court was therefore maintain- 
able. 

“ The rule of the ancient Common Law,” observed Bowen, 
L. J., 1 “ is that where one is barred in any action real or 
personal by judgment, demurrer, confession or verdict, he 
is barred as to that or the like action of the like nature 
for the same thing for ever. 6 It has been well said 1 (says 
Lord (joke in a note to Ferrer s ease ) 2 4 interest repnblieae ut 
sit finis litium, otherwise, ’ says Lord Coke, 4 great oppres- 
sion might be done under colour and pretence of law 7 (see 
also Sparry $ case s ; Uiyyens's ease * ; Year Book 12, Ed- 
ward IV, p. 13, 10). . . The principle is frequently stated 
in the form of another legal proverb, iVrmo debet bis ve.cari 
pro eadem ctfusa. It is a well settled rule of law that dam- 
ages resulting from one and the same cause of action, must 
be assessed and recovered once for all. The difficulty in 
each case arises upon the application of this ride , how far is 
the 'cause which is briny Utiyaled afresh the same cause in sub- 
stance with that which, has been the subject of the precious suit . 

4 The. principal consideration, 1 says DcGroy, C. ?J., in I lit ch- 
in v. Campbell / 4 is whether it be precisely the same cause 
of action in both, appearing by proper averments in a plea, 
or by proper facts stated in a special verdict, or a special 
case.’ 4 And one great criterion, 1 he adds, 4 of this iden- 
tity, is that the same evidence will maintain both actions. 1 
See per Lord Eldon in Martin v. Kennedy / 4 The question/ 
says Grose, J., in Seddon v. Tut op? 4 is not whether the 
sum demanded rniyh.t hare been recovered in the former ac- 
tion, the only enquiry is whether the same cause of action 

* L* R., U Q. 15. D., 141(110, Burr., 1:545 [1762] ; and Phillips v. 

147). Berryman , 3 Doug., 287 [1783], were 

2 0 Coke, 9a. also referred to. 

* f> Coke, Ob/,. & 9 W. Bl., 827 [1772]. 

4 0 Coke, 45a ; Hudson v. Lee, 4 « 2 Bos. k Pul., 71 [1800]. 

Coke, 43a ; Bird v. Banded/, 3 7 6 T. K„ 007 [1790]. 
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has been litigated and considered in the fanner action/ Ac- 
cordingly 4 though a declaration contain cotints under which 
the plaintiff’s whole claim might haVe been recovered, yet 
if no attempt was made to giye evidence upon some of the 
claims, they might have beeiUrecovered in another action 5 
Thorpe v. Cooper d It is evident , ’ 1 her ef ore, that the applica- 
tion of the rule depends, not upon any technical considera- 
tion of the identity of forms < faction , hut upon mailer of 
substance ” 

The expression 44 Cause of Action ” has been frequently Oanse of 
defined by the Judicial Committee of the Privy Council, ,pi<iidaJ 
with reference both to the Code, of 1853 and the si*bse- IlllUc0 * 
queiit enactments. In Soorj onto nee Dayce v. Suddammd 
Mohapatterf their Lordships observed that the expression 
is to be construed with reference rather to the substance 
than to the form of the action, so as not to prevent the 
operation of the general rule founded on the maxim — 4 Nemo 
debet bis vexari and in Krishna Behari Boy v. Bro- 
jeswari Chowdhraneef the Judicial Committee remarked 
with reference to section 2 of Act VIII of 1853: — “The 
expression ‘cause of action’ cannot he taken in its literal 
and most restricted sense, but however that may be, by 
the general law where a material issue has been trhuf and 
determined between the same parties in a proper suit and 
in a competent Court, as to the status of one of them in 
relation to the other, it cannot be fried again in another 
suit between them.” A few years later in Rajah of Bit in- 
pur v. Sri Rajah Bate Bar hi Sift ay a (Jam* a case under 
Act X of 1877, their Lordships quoted the above remarks, 
observing: — “That Act (the Code of 1853) is not so exten- 
sive as the Act of 1877, because it merely declares that 
a second trial shall not take place upon a cause of action 
which lias already been decided.” And in /utjah of Bit fa- 
pur v. Sri .Rajah 1 ' euhxt a Mahipati & h/ryaf with relcr- 

1 r> Bin#., 129 [1828]. 4 L. It., 12 I A., 20 [1SS1]. 

12 B. L. It., 315 [18731. * I. L. It., 12 J. A., 1 10 L18S/*). 

a L. K.,2I. A., 285 fl87.V|. 
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ence to section 7 of Act VIII of 1859/ which corres- 
ponds with section 43 of the present Code, Sir Barnes 
Peacock observed : “ That section does not say that every 
suit shall include every cause of action or every claim 
which the party has, but ‘ every suit shall include the whole 
of the claim arising out of the cause of action,’ — meaning 
the cause of action for which the suit is brought; 5 ’ — and 
cited with approval the rule laid down in Moonshee Buzloor 
lluheem v. Shumsoonnissa Begum } “ Their Lordships 

think that the correct test is whether the claim in the new 
suit is in fact founded on a cause of action distinct from 
that which was the foundation of the former suit.” And 
the above remarks were again quoted by their Lordships 
in Amanat Bibi v. Trndad Husains 

A more searching definition is to be found in the recent 
case of Mussarmd (hand Kour v. Part ah Singh} “The 
cause of action, ” said Lord Watson in delivering the 
judgment of the Judicial Committee, “has no relation 
whatever to the defence which may be set up, nor does it 
depend upon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth in the 
plaint as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at 
a conclusion in his favour.” 

This definition, it is submitted, affirms in substance, 
though not expressly,* the view taken by West, J., in the 
Bombay cases of Ilaji Hamm Ibrahim v. Maneharam Kali- 
andas } and Shridar Vinagak v. Naragan Valad Baba}!.} 
The facts in the two suits must be connected, so that, had 
the 'plaintiff’s whole case been brought forward before, it 
would have been conclusively determined upon the same 
investigation. To use the words quoted by West, J., in 
the later ease : “A cause of action is to be regarded as 


1 “ Every suit shall in elude the 
whole of the claim which the 
plaintiff is entitled to make in res 
pect of tlit> cause of act ion, ” &c. 

2 11 M. E A., m [mi]. 


9 L. JR., 15 I. A., HI [1888]. 

4 L. It., 15 I. A., 157 (15S) 
(1S8SJ. 

5 I. E. It., 3 l?om., 137 [1878]. 

6 11 Bom. IE -2-21 [ 1874 1. 
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the same if it rests upon facts which are integrally con- 
nected with those upon which a right and gn infringement 
of a right have already been once asserted.” In order to 
raise the bar of res judicata, the matter at issue in the two 
suits must have originated in the same transaction giving 
rise to the same alleged right in the plaintiff and creating 
the same alleged duty on the part of the defendant. In 
other words, res judicata depends upon matter of substance. 

In connection with this subject^ the terms of Explana- 
tions I and II to the section require to be looked to. The 
matter must in the former suit have been alleged by one 
party and denied or admitted expressly or by implication 
by the other, and further, any matter which ought to have 
been made ground of defence or attack in such former suit 
is to he deemed to have been directly and substantially in 
issue. 

The question whether the cause of action fe the same in 
two suits may be shortly illustrated in the following cases: — 

In .. Doorga ] > ersad Singh v. Doorga Komvarl ,’ the plain- 
tiff sued to obtain possession by right of inheritance of 
certain property alleging that he was entitled thereto mfder 
a Kulachar or family custom excluding female heirs, and 
he prayed alternatively for a declaration that a deed, exe- 
cuted by the defendant, Doorga lvonwari, was inoperative 
after her death, and that he was, as the preferential male 
heir, entitled to the reversion. The property in question had 
descended to Doorga Komvari’s son, and, after his death, 
she sued her co-widows and the present plaintiff to recover 
possession of two-thirds of the property, and to have her 
possession confirmed as to the remainder. 1 11 that suit Doorga 
Per sad attempted to give evidence as to the Kulachar, but 
no issue was raised upon the point, nor did he make any 
allegation as to the alleged custom in his written state- 
ment or grounds of appeal, and it wa$ held that Doorga 
Konwari was entitled to succeed to the property as the 
mother and heiress. This adjudication was pleaded in bar 

1 I. h. 11., 4 Cal*:., IW [1S7SJ. * 
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to Doorga Persad’s suit. Sir Barnes Peacock, delivering 
the judgment of the Privy Council, distinguished the case 
of Hunter v. Stewart 1 upon the ground that the allegations 
and equities in that suit were different iii the two cases, 
observing ; “ Jn this case, although the allegations are differ- 
ent, the claim is the same,” and referring to the observations 
of Lord Westbury in Srimut Rajah Moot too v. Katama 
Natchiar? his Lordship said : “If the defendant did not 
resist the claim in the former suit uponthe ground of the 
family custom, he is not entitled in the present suit to 
upset the former decision because he failed to set up a cus- 
tom. which he ought to have relied upon at that time. The 
decision in the former suit would be utterly useless if the 
present suit could bo maintained.” After citing the obser- 
vations of the Judicial Committee in Krishna Behan Roy 
v. Brojeswaree (■ hoindhmn.ee y and Soorjomonee Dayee v. 
Suddanund 'Mohapatter 4 as to the expression “cause of 
action,” his Lordship held as to the first point that the 
plaintiff was debarred by reason of the adjudication in 
the previous suit from claiming the property by right of 
inheritance. 

^cr- But as to whether the plaintiff was entitled to set aside 
the deed upon his proving his title as presumptive heir, 
his Lordship observed : “ No doubt the family custom 
might be set up in this suit for that purpose, for although the 
plaintiff is barred by the former adjudication from setting 
it up for the purpose of shewing that he is entitled to 
possession during the life of the defendant No. 1, he is not 
thereby barred from shewing that, upon her death, he, if 
he survives, will be entitled to succeed her,” 6 but held that 
upon the state of the evidence no declaration should be 
made, as such a course would involve a remand, and all the 
parties interested were not before the Court. The question 

1 4 1)0 G. F. & J., m ; 31 L. J. 3 1. L. R., 1 Calc., 144 ; L. R„ 2 
(Hi.), 340 [1. SGI], I- A., -S3 [1875]. 

^ 12 B. L. R. f 304 [1873 1 . 

* I. L. H., 1 Calc., 200 [1S7S], 


11 M. I. /L, 50 (73) [ISM]. 
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ms to the family custom was accordingly Juft open for deci- 
sion in a subsequent suit. » 

So where a plaintiff sued in 1847; claiming a moiety of 
an estate in priority to the defendant, a Hindi; widow, alleg- 
ing the property to be joint and undivided, and the suit 
was dismissed on the ground that the property was separate 

and distinct, it was held that he was not debarred from 

■ * 

claiming as heir next in reversion .after the defendant, ad- 
mitting the widow’s title to be prior to his, and seeking to 
have an alienation made by her set aside. 1 

Where a landlord sues a tenant in ejectment alleging that Ejectment 
the tenant holds under a lease, apd the suit is dismissed on %lllt * 
the ground that the lease is not genuine or has not been 
proved, it has been held that this does not bar a subsequent 
suit by the landlord as owner to eject the tenant, alleging 
that the tenant, is in occupation paying rent and has refused 
to give up possession, in the case of Gird liar Man.ordas v. Umlhav Man 
.DayaldiaP this was the opinion of the majori ty of the Court, 5 lulu'll 882]] y 
which proceeded upon the ground that the fact that two suits 
are based upon a tenancy does not imply that the suits are 
on the same cause of action, and that what has to be locked 
to in each ease is whether the particular contract or relation 
put forward in the first case is or is not the same s[#eeific 
contract sued on in the second. In the former suit the 
plaintiffs u asserted terms embodied in and constituted by 
the leases which they fail (id to prove. They now allege an 
entirely differentlegal relation . . . obviously quite distinct 
from the one they relied on before. It would have to be 
proved by different evidence.” The learned Judges con- 
sidered the argument derived from Explanation 11, and held 
that it did not apply to the ease, as the landlords hud suc- 
ceeded in the first instance on the ground chosen by them, 
and the Appellate Court had refused to entertain their 
claim on any other ground. 

1 Sunkur I)yal Sinyh v. Purines 0 West and Pinhey, J J. ;M.elvill, 
sur Shiah , 0 W. R., 44 [ISM]. J., dissenting. 

9 I, L R., 8 Bom., 174 [188*2] . 
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The dissenting Judge was, however, of opinion that the 
cause of action -was the same in both suits, namely, the 
breach of an obligation arising out of the relation of land- 
lord and tenant, and that the plaintiff* having failed in one 
suit could not be allowed in another to establish the same 
claim by different evidence. 

Matters iu ^ was no doubt with a view to elucidating the subject 
ibHue. that the Legislature, in enacting Act X of 1877, discarded 

the term “cause of action.” The question chiefly to be con- 
sidered is whether the matter decided in the previous suit 
was in substance part of the cause of action in the second 
suit, and the matter cannot be said to have been determined 
in the previous suit unless it was put in issue and directly 
determined. 

Res Judicata will now be examined from five different 
points of view. And first as to the competence of the 
Court. 



CHAPTER II. 

Forum. 

Rule as to competent Courts — Rule in England — Special reasons for a # differ- 
ent rule in India — Mussamut Edun v. Mussamut. Bechun [1867] — Principle 
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able does not work an estoppel — Bholabhai v. Adesany [1881] — Competent 
to try with conclusive effect — Concurrence of jurisdiction must oxist as to 
Appellate Tribunals — Competent means competent at the time of the 
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cution-proceedings — Act XIV of 1882, s. 244, 


The rule established by the Privy Council, and since 
acted upon, in this country, 1 requires Courts to be of con- 
current jurisdiction as regards the pecuniary I i in ft and 
subject-matter of the suit and able to try the* suit with con- 
clusive effect, before the decision of one Court can work 
an estoppel as to matter coming before another Court. 
The rule is of a special nature, and has been framed for 
special reasons connected with the constitution of the Indian 
Courts. 

In England, however, the rule, so far as it can bo gather- 
ed from the reported cases, is more flexible. In 177f> in a 
special case reserved upon an indictment, 2 a sentence of 
expulsion made by the Master and one Fellow of Queen's 


1 See Bahhabai v. Narharhhal , 
I. L. R., 13 Bom., 224 [1888]; 
Ganapali v. Chalhu , I. L. R., 12 
Mad., 223 [1889] ; Vithilinga Pa 


dayachi v. Vifhilimja Mudali, I.L. 

R., 15 Mad., Ill [1891]. 

2 Hex v. Grundon , 1 Cowp., 315 
[1775]. 
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College, Cambridge, confirmed by the Master and a majo- 
rity of the Felloes, was held by Lord Mansfield conclusive 
in a prosecution lor assaulting a fellow-commoner by turn- 
ing him out of the garden. The sentence was hold to be 
of the nature of the sentence of an Ecclesiastical or Ad- 
miralty Court fixed and conclusive until reversed (in this 
instance) upon appeal to the Visitor of the College. In a 
case decided in 1831, 1 the cause related to the rights of 
the county of the City of Chester as between that city and 
the county palatine of Chester. Tenterdcn, C. J., held 
that a document, purporting to bo a decree made by some 
members of the .Court of Exchequer associated with others 
who 'were not members, could not be received in evidence, 
the proceeding being one before persons not forming any 
Court known to the laws of the country as having com- 
petent authority. In Flitters v. All/rey? the judgment of 
a County Court pronouncing a tenancy to be a yearly, not 
a weekly, tenancy, was held by the Court of Common Fleas, 
on proof that the matter tried was the same, to he a con- 
clusive estoppel, although the plaintiff was shewn to have 
obtained a verdict by means of perjury ; and it appears to 
be well settled thak the judgment of a County Court in Eng- 
land is conclusive evidence between the same parties upon 
the same matter directly in question in another Court. 3 

It is of much more importance in this country than in 
England that, in order to make a judgment between parties 
in one Court conclusive between the same parties upon the 
same point in another Court, both Courts should he of con- 
current jurisdiction ; otherwise the decision of a Court limit- 
ed to try suits of small value might he conclusive in another 
Court for an entirely different purpose, and for a very large 
amount. As remarked by Sir Barnes Peacock in Mmsamut 
Kdun v. Mmmmut Bedim ft A bond of a very large amount 

1 Rogers v. Wood, 2 . B & Ad., 9 Seo RouMedge v. Ilislop , 2 E. 

°4 r ) [ JSTI] & K., 541) [1X60]; Buokland v. John - 

" ' 1 2 " ’ son, 15 C. B. (N. 8.), 145 11854]. 

2 L. 11 ., 10 C. P., 29 [1874]. 4 8 W. It., 175 [1807]. 
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might bo sot up ns an answer, in a suit in the Munsif s Court 
or in a Court of Small Causes for a v<?ry small amount ; 

but it could never be hold that a decision m those Courts as 

* 

to the validity or invalidity of the bond as a defence to the 
suit, would he conclusive upon the Judge in * m suit brought 
upon the bond, and upon the High Court in a regular 
appeal from a decree in that suit/’ 

In the ease now cited the defendant, had sued the 'plain- 
tiff in the Collector’s Court under Act X of It'd!) for rent 
upon an agreement for a lease, and the plaintiff set up in 
defence a bond by way of set-off authorising him to deduct 
a portion of the rent, and apply it in reducing the amount* 
due by the defendant on the 'bond. The bond having 
being found genuine, the plaintiff instituted the present 
suit to recover certain monies which lie alleged to be due 
thereunder. The question was whether the defendant could 
be allowed to say the bond was not genuine, after the find- 
ing in the previous suit. The first suit was one which a 
Collector alone had jurisdiction to try, 1 and from his deci- 
sion a. special appeal lay to the High Court ; the second 
suit was one in which a regular appeal lay from the .deci- 
sion of a Judge or a principal SuddcrAmoon to the High 
Court. Campbell and Phear, JJ„ having differed in opi- 
nion, the Chief J ustice supported the opinion of the latter, 
holding that the validity of the bond was riot res judicata 
between the parties, as the two Courts were not of concur- 
rent jurisdiction. 

Sir Panics Peacock observed : “ An estopped shuts out 
enquiry into the truth, and it is -therefore very necessary to 
see whether such an estoppel was caused by the decision of 
the Collector.” After citing the principles laid down by 
Lord Walsingham in the Duckett of Kingston's cate as to the 
conclusiveness of judgments of Courts of concurrent and 
exclusive jurisdiction, the Chief Justice pointed out that 
the Collectors Court was neither a Court of exclusive 
jurisdiction, nor of concurrent jurisdici ion with the Zillah 

1 Act X of 1839, s. Si. 


Mussamut 

K<.lun v. 
Mussainut 

Bedum [1867]. 


IVmdpk'umm 
eiateil I »y tlu- 
Chicf .Justice, 
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Court, as to the validity of the bond ; and that as regards 
the bond (except so far as it might form an answer to a 
claim for rent) tile Collector’s Court had no jurisdiction at 
all. The rule is then stated in these terms : 44 Concur- 
rency of jurisdiction is a necessary part ,of the rule which 
creates an estoppel in such a case. I do not know pre- 
cisely how it is that the doctrine of estoppel has been 
engrafted in the rules of law applicable to the Mofussil 
Courts. It seems to have been taken from the English 
Law, without also taking the rule, that estoppels must be 
pleaded ; a rule which is not applicable to the Courts in 
this country. It is quite clear that, in order to make the 
decision of one Court final' and conclusive in another Court , 
it must he a decision of a Court which would have had juris- 
diction over the matter in the subsequent suit in which the 
first decision is given in evidence as conclusive.” The Chief 
Justice then said that if it were necessary to determine 
that the matter came collaterally or incidentally before the 
Collector he would have so held, and relied upon the judg- 
ment of Knight Bruce, V. C., in Barrs v. Jackson f which 
was Reversed upon grounds in no way questioning the 
Vice-Chancellor’scstatement of the rule of res judicata. 

The decision in Mu.ssamut Jidun v. Mussamut Bechunf 
pronounced at a time when estoppels were still regarded 
with some disfavour in this country, was not for some years 
always acted upon, 1 * * * 5 but the rule has since been fully affirm- 
ed by the Judicial Committee. 

1 1 Y. & <_X, 5X3 [IS. 12] : S. (_X, 1 kur Lull P attack v. Mnxxamut Ram 

Phil., 5X2 [1843]. See supra, pp. Kalee, IS W. R., 104 [1872] ; Penal 

3L0 — ‘121 . Mu flick v . FakeerOt under Ptiinaik, 

fl S W. IS. , 175 [1SG7J. 22 VV. U., 349 f lST I] ; lnayai Khan 

a The rule was acted upon in v. llalnnat Bihi , I. L. R., 2 All., 97 
Jfuradhun Dey v. Golam Uoasi in, 8 [1879] ; Khantln v. Taf ia , 8 limn. 

W. R., 487 [1807 J ; Teka ilne.e < V on rn H. (X (A. C.), 23 [1871] (a suit to 
Coomaree v. Bengal Coal Co., 13 recover the price of the skin and 
W. R., 129; 9 W , R. {P. (X), 252 flesh of an ox ); Manuppa Mudali v. 
[1870] ; and the following decisions S. T. McCarthy , I. L R., 3 Mad., 
as to Small Cause Courts : Chinnier 192[1S81]; Pafhuma v. Sali mamma, 
Narain Mojoomdar v. PrUhanund 8 Mad. , 83 [1884] t Munsif’s 

A, set cm, 12 \VX R., 290 [1807] ; Sun- Court). The rule was disregarded 
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In 1873 the question came before a Full Bench at Oil- ciwndur 

7 n r 7 7 \r i-i r tloomar Mun- 

cutta m ( minder Loomar M undid v. Jyunnee Aftanum. duL v. Nuance 
There a raiyat obtained a decree in the Court of the Deputy 
Collector under Act X of 1859, to the effect that he was 
holding under a genuine maurasi pottah and had been 
illegally ejected by the landlord. The decree having been 
upheld on appeal to the Judge and on special appeal to the 
High Court, the landlord sued the raivat's heirs in the 
Court of the Munsif to recover possession on the ground 
that the pottah was spurious. The heirs set up the deci- 
sion in the former suit, relying upon the rule of res judicata 
in the Code of 1859. The Division Bench,* being of opinion* 
upon the previous authorities 2 that the matter was noi free 
from doubt, referred the case to a Full Bench. The learn- 
ed Judges of the Full Bench, though not upon precisely 
the same grounds, held that the Collector’s decision was 
not conclusive. 8 


The question came before the Judicial Committee in the Krishna Behan 
case of Krishna Behan Roy v. Brojesivari Cdiowdhvanee* tS (ihow- JU> 
which decision appears to leave out of sight the question 
of concurrent jurisdiction. There the appellant had Inter- 
vened in a suit which the respondent brought in a Court 
of inferior jurisdiction to set aside certain put.nL leases 
granted by his adoptive mother. The appellant contended 
that he was the heir, and that the respondent had no title 
as adopted son. An issue was tried and found in favour 
of the adoption, and it was held that a subsequent suit to 


in Huro hall Saha v. Srm Tirlka- 
nand Thukoor , 11 B. L. It., 437 (n) 
[ 1870 ] ; Nmi'i Kin ho re Sinyh v. 
Hared Pershad M undid , 13 W. R„ 
O') [1870] ; Be mol a Sooudnry Chow - 
dhrain v. Punahanun Chowdhry , 
I. L. R., 3 Calc., 705 [lS78j ; To/io- 
nidhee Dhirj (Ur Goasain v. Sree- 
palf.jf Sahanee, I. L. R., 5 Calc*., 832 
[1880]. 

1 11 B. L. R., 434 [1873]. 

s See in a< Mil ion to the oases 
riled in tho last note but one, 


Gooroodonis Hoy xjlomnant in Mil- 
ler, B. L. R., Sup. Vol., 028 [1807J ; 
Jonardim Acharjm v. Haradun 
Acharjee , ih., 1020 [1808] ; and Pro - 
so nno Coomar Paid Chowdhry v. 
Koylanh C hander Paul Chowdhry, 
ih ., 759 [1807], F nil Bench decisions 
upon s. 23 of Act X of 1859. 

8 Tho judgment of Mill, or, J., 
11 B. L. R., at 411 -450, and that 
of Phcav, d., at 456, 457, appear 
in os 1 accurately to stale the rule. 

4 L. 11., 2 1. A. . 283 [1875]. 
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sot aside the adoption was barred by the previous finding. 
The Judicial Committee observe : “ By the general law 
where a material issue has been tried and determined 
between the same parties in a proper suit and in a competent 
Court, as to the status of one of them in relation to the 
other, it cannot, in their opinion, be again tried in another 
suit between them.” 

Calcutta This decision was expressly followed by the Calcutta 

decisions. High Court in Run Bahadur Singh v. Luc ho Koer , l where 
it is pointed out that the two Courts in Krishna Behari Bog 
v. Brojeswari Chowdhranee 2 were not of concurrent juris- 
diction, 8 and in Toponidh.ee Jj'/drj (Hr Gossain v. Sreepullg 
Sahanee , 4 where the decision of a Munsif upon a question 
of heirship was held to be res judicata in a suit brought in 
the Court of a Subordinate Judge to recover property 
worth a lakh of rupees. 

Toyxmidheo In the case kst cited, White, J., observed : u I must con- 
(illssain ?>. ttroo Ihat ^ I wore unfettered by authority, I should be in- 
Sit * uulou dined to hold that the Munsif’s Court, although competent 
to try the issue of heirship for the purpose of arriving at a 
conclusion upon a matter wholly within his jurisdiction, was 
yet not competent' to find upon that issue, so as to make 
it res judicata in a suit instituted in a Court of superior 
jurisdiction and relating to a large estate whose value is 
far beyond the pecuniary limits of the Munsif s jurisdiction. 
1 am much impressed with the judgment of Peacock, C.d., 
in Mussamnt Edun v. Mussanmi Berkun. h . . . The doctrine 
laid down by Peacock, C. J., was not referred to in any of 
the cases which 1 have cited, nor, so far as appears in the re- 
ports, was brought to the notice of the Courts which decided 
these cases. Notwithstanding this, I think I am bound by 
the decision of the Privy Council which, having the facts 
before it, expressly decides the appeal of Krishna Behari 
Bog , on the ground that the main issue which lie sought to 

I. L. 11., G Calc., 400 [18S0]. ♦ I. 1,. 11., r» Calc., 832 [1880].. 

I. h. Km 2 I. A., 283. * 8 W R. f 17a [1807 J. 

I. L. K., 0 Calc., 447 [1880 J. 
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have tried in his suit had already been determined by a 
Court of competent jurisdiction.” And the Court accord- 
ingly held that the decision of the Munsif ilpon the question 
of title was conclusive between the parties as to every 
portion of land held under that title. w * 

These decisions are overruled by the observations of the 
Privy Council in Misir Raghohardial v. Sheo Bahsh Singh,' 
and Ran .Bahadur Singh v. Luclto Koer * and neither a 
question of title, nor any other question, can be res judicata 
by reason of a finding of a Court inferior as regards its 
pecuniary limit to the Court trying the question. 

In Mi sir Raghohardial v. Sheo Baksh Si tig h , 3 a suit on a . 
bond for Its. 12,000, the defendant pleaded that in a* pro- hanlial r. shoo 
vious suit for interest in the Assistant ( Commissioner's Court [issijj. b * 
(the jurisdiction of which was limited to Its. 5,000) an issue 
was raised and decided to the effect that the defendant had 
only received Its. 4,790 under the bond, and the decision 
was upheld on appeal. The matter of the consideration for 
the bond had been directly and substantially in issue in 
the first suit which had been finally heard and decided in 
a Court; of competent jurisdiction. The present suit, was 
brought in the Court of the Deputy Commissioner, the 
pecuniary limit of whose jurisdiction was unrestricted. 

The Courts in India held that the second suit was barred by 
section 18 of Act X of 1877. 

Their Lordships of the Privy Council first observed (hat 
section 2 of Act VIII of 1859, the Code of Civil Proce- 
dure, for which Act X of 1877 was substituted, would not 
have applied to the case, the 4 cause of action’ in the two 
suits being different ; but that, independently of the pro- 
vision in Act V I I 1 of 1859, the Courts in India liad recog- 
nised the rule laid down in the Jhu-hess of Kingston s ease* 

1 I. L. II., 9 Calc., 439 ; L. R., 4 2 Sin. L. Cm., lltli cd., SI 2. See 

9 I. A., 197 [1882]. the observations of the Judicial 

3 I. L. R., 11 Calc., 301, L. R. , Committee in Khugnwlee Singh v. 

12 I. A., 23 [1881]. lloss/'in Jinx Khan, 7 B. L. 11., 

» I. L. R., 9 Calc., 439 ; L. R., 9 073 (080) | IS7l|. 

J. A., 197 [1882], 
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and that the intention of the Legislature was to embody 
in sections 12 and 13 of Act X of 1877 the law then in 
force in India instead of the imperfect provision in the 
Code of 1859. Their Lordships were of opinion that the 
words ‘ competent jurisdiction ’ in Act X of 1877 meant 
‘ a Court which has jurisdiction over the matter in the subse- 
quent suit in which the decision is used as conclusive , or in 
other words, a Court of concurrent jurisdiction, and refer- 
red with approval to the observations of the Chief Justice 
in Mussamut Edun v. Mussamut Bechun , l 

Upon the subject of competent Courts their Lordships 
said : — “As to what is a Court of concurrent jurisdiction 
it is material to notice that there is in India a great num- 
ber of Courts ; that one main feature in the Acts consti- 
tuting them is that they are of various grades with differ- 
ent pecuniary limits of jurisdiction ; and that by the Code 
of Civil Procedure a suit must be instituted in the Court of 
the lowest grade competent to try it. . *^The qualifications 
of a Munsif and the authority of his judgment would not 
be the same as those of a District or of a Subordinate 
Judge, who have jurisdiction in civil suits without any 
limit of amount. In their Lordships’ opinion it would 
not bq proper that the decision of a Munsif, upon (for in- 
stance) the validity of a will, or of an adoption, in a suit 
for a small portion of the property affected by it, should 
be conclusive in a suit, before a District Judge or in the 
High Court, for property of a large amount, the title to 
which might depend upon the will or the adoption. Other 
similar cases are mentioned in the judgment of the Chief 
Justice. It is true that there is an appeal from the Mun- 
sif s decision, but that upon the facts, would be to the 
District Court, and not to the High Court. And that the 
decision should be conclusive would be still more impro- 
per as regards many other of the various Courts in India, 
the qualifications of whose J udges differ greatly. By taking 
concurrent jurisdiction to mean concurrent as regards the 

1 8 W.K., 175 (170) [1807]. 
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pecuniary limit as well as the subject-matter , this evil or 
inconvenience is avoided ; and although it may he desir- 
able to put an end to litigation, the inefficiency of many of 
the Indian Courts makes it advisable not to be too stringent 
in preventing a litigant from proving t*he truth of his 
case,” 1 

The Judicial Committee in Run Bahadur Singh v. Luck) 
Koer , 2 referring to the above remarks further say: ‘“If 
this construction of the law were not adopted, the lowest 
Court in India might determine finally, and without appeal 
to the High Court, the title to the greatest estate in the 
Indian Empire.” 5 In the case now cited the plaintiff sought 
to recover his deceased brother’s estate from the widow, # an 
issue between the parties being as to the separate or joint 
ownership of the brothers. The same issue had been deter- 
mined between the parties in a proceeding under Act 27 
of 1800, when the Munsif decided in the widow’s favour. 
It appeared also that in a certain rent-suit decided by the 
Munsif under Act VIII of 1800 in which the plaintiff had 
intervened, the same issue was raised and determined in his 
favour. It was contended for the defendant that in the fit- 
ter case, there being no provision in Act V ltl of 1800 simi- 
lar to that in Act X of 1850 4 to the effect that title should 
not be affected by the decision in rent-suits, the plaintiff . 
was bound by the judgment, A Division Bench of the 
Calcutta High Court held that the question as to separate 
or joint ownership was res judicata, observing “It would 
seem to be refining too much to confine the doctrine ol res 
judicata in India to exactly parallel Courts.” 6 The J udi- 
cial Committee, however, approved of the decisions al>ovo 
cited, and held that the decision of the Munsif in the rent- 
suit was not conclusive, but; their Lordships held upon the 

1 Compare the remarks of 8 Ih. t 309. 

Plica r, j„, in Chum lev Coo mar 4 Section ^7. See s. 33, Act VII 

Mundul v. Nunnee Khartum, 11 of 1801) (B.C.). 

B. L. R„ 457 [1873]. * I. JL. It., 0 Calc., 400 (415) 

2 I. L. 11., 11 Calc., 301 ; L. 11., [1880]. 

12 I. A., 23 [1884]. 

C, LE 
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question of fact that the widow was entitled to succeed, 
the brothers having separated. 

The rule is now plearly settled that in order to make an 
adjudication by one Court final and conclusive in another 
Court, the first Court must have been possessed of a juris- 
diction sufficient to try the matter which arose in the 
subsequent suit 

The Revenue Courts being Courts of limited jurisdic- 
tion, it was held by a Full Bench in Jlurri Sunker Moo- 
kerjee v. Muktaram Patro 1 2 * that the decision of a Collector 
in a suit under Act X of 1859, declaring the plaintiff en- 
titled to assess rent upon land alleged by the defendant 
to *be lakhiraj , was not/ conclusive between the parties in 
to suit for arrears of rent under Bengal Act VIII of 1869; 
but one Judge was of opinion that such a decision would he 
binding upon them in a subsequent suit which, but for the 
passing of the later Act, would have been brought in the 
Revenue Court. The judgment of the majority proceed- 
ed upon the authority of Khugowlee Singh v. Ilossein Bax 
Khan* and Chunder Coomar Mumlul v. Nunnee Khanum . b 

, Act X of 1859 and Bengal Act VIII of 1869 are now 
repealed by the Bengal Tenancy Act (VIII of 1885) 
in the territories to which that Act extends by its own 
operation, 4 so that the question of the conclusiveness of 
decisions of the Revenue Courts is now of little import- 
ance in the Lower Provinces of Bengal. 

Under Act VIII of 1869 it has recently been held that 
if a Collector, professing to proceed under the provisions of 
section J8 of that Act, exceeded his jurisdiction by assessing 
the rent instead of determining the existing rates of rent, 
his proceedings were not conclusive between the parties in 
a subsequent suit for rent. 5 


1 15 B. JL 238 [1875J, 

2 7 B. L. R., 073 [mi]. 

8 11 B. L. R., 434 [1873]. 

4 Le.y tho.se under the adminis- 

tration of the Lieutenant-Governor 
of Bengal, except Orissa and the 


Scheduled Districts, (Act XIV of 
1874). The Act has not yet been 
extended to Orissa. 

5 Merjah Jutland v. Krixhto 
Chunder, I. L, U„ 10 Calc., 507 
[1884]. 
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Chapter X of the Bengal Tenancy Act (YI II of 1885) Decision of 
provides for a record-of-rights to be made by a Revenue under* the 
Officer, and for the record of certain particulars, includ- Tenancy A c t. 
ing the nature and incidents of the tenancy, and the rent 
payable. Under section 108 an appeal lie^s from the deci- 
sion of the Revenue Officer to a Special Judge, and in 
certain cases of disputes as to entries in the record [section 
106], a special appeal lies to the High Court [section 108 
(3)]. In all other cases the decision of the Special Judge 
is final, 1 and such a decision will, it is conceived, be con- 
clusive, as to the matters decided, in any subsequent suit 
between the parties. . • 

A question, as to entries in a record-of-rights heard itud Entries in ro- 
decided by a Revenue Officer under section 100 of the dooision^d^^ 
Bengal Tenancy Act, has been held res judicata between oJ^ceTls to 
the same parties in a subsequent civil suit. In Gofchul Sahu 
v. Jodii Nundun Roy? a Division .Bench at Calcutta, distin- 
guishing the case of I I urn S linker Mookerjee v. Muktaram 
Pah 


r<r as 


being based on the principle that the decision 


of a Revenue Court on a question of title is no bar to the 
trial of the same question by the ordinary Civil Coughs, 
referred to the provisions of the Tenancy Act} and observed : 

44 We cannot suppose that it was the intention of the Legis- 
lature, after providing for the trial of disputes regarding 
entries in the record-of-rights by the Code of Civil Pro- 
cedure and by a special Appellate Coqrt, that such disputes 
should be liable to be reopened before the ordinary Civil 
Courts of the country.” 

The decision of rent-suits was transferred in Lower Ben- lie venue 
gal to the ordinary Civil Courts by Act VIII of 1869, Nortif-Wett 0 
but, in the North-West Provinces, Revenue Courts still Provinces, 
exist, and the decisions have taken a similar course. On 
the one hand, it has been recognised that the Revenue 
Courts are tribunals of limited jurisdiction existing for 


1 See Shmbarat Koer v. Nirpat 
Roy, I. L. 11., 16 Calc., .596 [1889] ; 
Laid Kir at N a rain v. PalnMhnri 


Fatuity, I. L. R., 17 Calc., 326 
11889J. 

4 I. L. R., 17 Calc., 721 [1890], 

8 lo B. L, R., 238 [1875]. 
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special purposes, so that a decision of a Revenue Court 
upon a matter within the jurisdiction of the Civil Courts 
would not operate as res judicata. 1 2 On the other hand, the 
view has been expressed that where a matter is limited to 
the cognisance , of the Revenue Courts, or where a special 
and summary remedy is given to a plaintiff resorting to those 
Courts, the decision in respect of such a matter will be final. 8 

in Madras it has been held that a Revenue Court has no 
power to determine title otherwise than incidentally to the 
limited jurisdiction conferred on it. 3 

An application by petition under section 03 of the Ad- 
min istrator-Uene ral’s Act (II of 1874) for payment of 
mftnies in the hands oY the Secretary of State has been 
held to he a suit within the meaning of section 18 of the 
Code, and is binding upon all the parties, whether the order 
made merely dismisses the petition or directs payment to 
be made t<\ the petitioner or to other persons represented 
at the hearing. Such an order is, therefore, effectual to bar 
any subsequent application upon fresh materials. 4 * 

It would seem to be clear that a decision by a Land Acqui- 
sition Judge, in apportionment-proceedings under the Act, 6 * 


1 Husain Shah. v. Gopal Hai, 
I. h. R„ 2 All.. 428 [1870] ; Ashgar 
All Shah v. J panda Mai, I. L. It., 

2 All., 8119 [1880] ; Chain v. Jilan , 
I. L. It., 3 All., (ill [1880] ; Muham- 
mad Aim Jo far v. Wait Muham- 
mad, I. L. It., 3 All., SI [1880] ; 
Raj Bahadur v. Rirmlia Singh, 
I. L. It., 3 All., 85 [1SS0] ; Gopal v. 
Uchabal , I. L. It., 3 All., 51 [1880] ; 
Sukhdaik Misr v. Karim Chaudhri , 
I. L. It., 3 All., 521 [1.881]; Debt 
Prasad v. J'afur AH, I. L. It., 

3 All., 40 [1880] ; Birbal v. Tilai 

Ham , I. L. It., 4 AIL, 11 [1881] (de- 

cisions under Act XVIII of 1873) ; 

Anirit Lai v. Ballir , I. L. It., 
(> AIL, 08 [188 J ; Phalabra v. Jeolal 

Singh , I. L. It., G All., 52 [1883] ; 
Lodhi Singh v. Tshri Singh , I. L. It,, 

0 All., 293 [1881] ; Ajudhia Prasad 


v. Sheodin, 1. L. It., 0 All., 403 
[1884] ; Ganga Prasad v. Bah ho 
Ram , I. L. It., 10 All., 347 [1888] 
(decisions under Act XII of 
1881 .) 

2 Shimhh u Narain Singh v. Bach - 
cha, I. L It., 2 All., 201 [1879] 
(under Act XVIII of 1873) ; liar 
Sahai Mai v. Maharaj Singh , 
I. L. It., 2 All., 294 [1879] (under 
Act XIX of 1803) ; Iladha Prasad 
Singh v. Salih Hal, I. Jt. R., 5 All., 
245 [1883] (under Act XVTII of 
1873) ; Batc.shar Nath v. Faiz id 
hasan , I. L. It., 5 AIL, 281 [1888] 
(under Act XIX of 1873). 

8 Hama v. Tirtasami , I. L. It., 
7 Mad., 01 [1883]. 

4 Smith v. Secretary of State , 
I. L. R., 3 Calc., 340 [1S78J. 

6 Act X of 1870, s. 39. 
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as to the title of persons claiming a share of the compensa- 
tion-money, is only conclusive as regards the title to the 
property in question, and does not affect tlie title of the 
claimants to other property. Here the parties are brought 
before the Judge compulsorily, and the amount at issue may 
be unimportant. 1 * But as to the property actually acquired 
the decision would appear to bo binding* In Ram Chunder 
Singh v. Madho Kumar i? the decision of a Civil Court,* in 
proceedings between a ghatwal and his under-tenure-holders 
in which the right to receive compensation-money was de- 
termined, declaring certain under-tenures to be upon suffer- 
ance, was held conclusive in a suit by the ghatwal to resume 
one of the under-tenures. Nor is it open to a party to 
reopen in a regular suit the precise question which has been 
settled by the decision of a Land Acquisition Judge under 
section 39 of the Act. 3 

A Court is not precluded from entertaining *a fresh ap- 
plication for the guardianship of a minor under Act I X of 
1861 by reason of the fact that a similar application has 
been refused. 4 

It must further he observed that ‘competent to try ’ Decision not 
means 4 competent to try with conclusive effect.’ A pro- 3oSs Outwork 
vious decision, therefore, in a case which is not appealajde ow,:o i , l^b * 
cannot operate as res judicata. Bholahhai v. .{[dexang 5 is 
the leading case on the subject. In that case the first suit 
for Its. 119 was in the District Court, and was dismissed 
in the two lower Courts, and it was held on appeal to the 
High Court, that the matter being within the cognisance 
of a Court of Small Causes, 6 there could be no second ap- 


1 Nohodeep Chunder Chowdhry 

v. Brojendro Lall Jioi/ t I. L. II., 

7 Calc., 400 [1881]. 

* I. L. R„ 12 Calc., 484 ; L. II., 
12 I. A., 188 [1885]. 

8 Nilmowe. Singh Deo v. Ram- 

Imndhoo Roy , 1. L, R., 4 Calc., 
757 [1879], dissenting from Dwarka 
Singh v. Solano , 22 W. R., 38 
[1874], and distinguishing Kaminee 


Jtebia v. Prolap Chunder Sandy at, 
25 W. R„ 103 [1876]. 

4 Nehalo v. Nawal, I, L. R., 
1 AIL, 428 [1877]. 

8 I. L. R., 9 Bom., 75 [1884]. 

•In Oovmd v. Dhondharan [I. 
L. 11., 15 Bom., 104 (1890)], it was 
held, following Bholahhai v, Ade- 
sang, that a decision in a suit which 
was in the nature of a Small Cause 
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Bhoiabhai v. peal. A second suit on the same identical cause of action 
a do. sung [1884] wag a j g0 ] 3 r 0 U gj 1 j ; \ n the District Court, and dismissed on the 

ground of res judicata. The Bombay Court held that though 
the material question in both suits was the same, and the 
two Courts were physically the same, the jurisdiction was 
on the two occasions different, the second suit being for a 
larger amount. “ It is now said,” observed West, J., “ that 
the decision which was statu tably beneath the cognisance 
of the High Court, binds the High Court in a more impor- 
tant case. Such a result is manifestly opposed to reason, 
and cannot, we think, have been intended by the Legisla- 
Compotont 'to ture.”...“ Wo-must construe the section, if possible, so as to 
elusive effect. avoid an anomalous result, and this end is attained by say- 
ing that the words £ competent to try such subsequent suit 5 
in the section mean competent to try the suit or issue on 
account of its nature with conclusive effect, since otherwise 
the higher jurisdiction provided by the Code would be ex- 
cluded by the lower .” 1 

jf“tion eaf Tlie a ^ 0Ve decision was concurred in in Vithilinga Pa - 
nm.st exist as dag ct chi v. Vithilinga Mudali? where Ayyar, J., states the 


Court suit, and in Phich there was 
no right of special appeal could not 
opofote as res judica.i. And see 
upon this point Anusuyabai v. 
Bukhara m Pandurang , I. L. R., 
7 Bom., 404 [1883]. See the remarks 
of Selborne, L. C., in TJie Queen 
v. Hutching*, L. 11., 6 Q. 15. D., 305 
[1881], 

1 “ In the Continental Courts 
of Europe - in which, as in India, 
sin appeal is generally admitted 
as a part of the regular civil pro- 
cedure the rule is that no matter 
decided by a loicer Court, in which 
an appeal in excluded , can be re 8 
judicata for any other case, either 
in the same or in any other Court, 
[See Savigny, Syst., sec. 293.] A 
complete recognition of the same 
principle in the Indian Courts 
would afford a ready solution of 


many difficulties, but though it has 
been glanced at on many occasions, 
Jania naiad Oaba v. If alia mind. 
Warn [Printed Judgments, 1873, 
p, 170] ; Mussamut Edun v. Mas- 
gamut Bechun [8 W.R., 17f)j; Misir 
Rag hobard i'tl v. Sheo Ikiksh Singh 
[L. R., 9 I. A., 197] it has never 
thus far been precisely formulated 
either by the Legislature or by the 
Courts.” Bhoiabhai v. Adesang, 
at p. 80 ; The Queen v. Machen 
[14 Q. lb, 80 (1849) ; and The Queen 
v. Gaunt [L.R., 2 Q. B., 400 (1867)] 
were also referred to, where it was 
held that the dismissal of a bast- 
ardy summons by the Justices un- 
der 7 & 8 Viet., c. 101, s. 2, was not 
conclusive to bar a second applica- 
tion, there being no appeal allow- 
ed from the order of dismissal, 
a I.L.U.,15 Mad., Ill (118) [1891]. 
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rule thus : “In appealable cases a decision to be res judi- to Appellate 
cata must have been given in a previous suit which the Tnbunal8, 
parties according to the ordinary proeediufe were entitled to 
take, as to fact and law, ultimately to the same (or corres- 
ponding) appellate tribunal to which the. subsequent litiga- 
tion, wherein the decision is relied on as conclusive, could 
be carried.” After citing the passage from Savigny above 
quoted, the learned Judge said: “That element of res' judi- 
cata upon which the whole discussion turns, viz., concur- 
rence of jurisdiction, must exist not only as to the original 
Court, but also as to the appellate tribunals and their powers 
in the respective suits,” — and he founded Jiis opinion upon * 
the authority of Mi sir Raghobatdial v. Rajah Shea JSahh 
Sing It, ] which appears to support this view. 

The word ‘competent’ is further to be construed with Competent 
reference to the time when the suit is brought and the means C com- 
jurisdiction of the Court at that period. In Ggpi Nath Cho- tin!* 0 
hey v. Bhugwat Per shad , 2 an issue between the parties in a ,irst suit * 
suit in the Munsif s Court substantially raised the question 
as to the proprietary right to an estate in respect of which 
malikana was claimed. The property having increased in 
value, a subsequent suit for malikana was brought in the 
Court of the Subordinate Judge. “ It would be unreason- 
able to bold,” observed a Division Bench of the Calcutta 
Court, 14 that a decision between the same parties to-day passed 
by a Munsif having full jurisdiction would not be res judi- 
cata ten years hence. The reasonable construction of the 
words 4 in a Court of jurisdiction competent to try such 
subsequent suit’ seems to us to be that it must refer to 
the jurisdiction of the Court at the tune the first suit was 
brought, that is to say, if the Court which tried the first suit 
was competent to try the subsequent suit, if then brought, 
the decision of such Court would be conclusive under sec- 
tion 13, although on a subsequent date, by a rise in the 
value of such property or from any other cause, the said 


» I. L. R., 9 Calc., 439 ; L. It. 9 I. A., 197 [1882]. 
2 I. h. 11., 10 Calc.. 097 [iSS-lj, 



344 


rks sub JUDicii. 


[fART II* 

Court ceased to be the proper Court, so far as pecuniary 
jurisdiction is concerned, to take cognisance of a suit relat- 
ing to that property.”* 

This principle was approved in another Calcutta case, 1 
where the first Court was at the time of suit the only Court 
competent to decide suits of that nature, which subsequently 
were made cognisable by the ordinary Civil Courts. “ There 
is no doubt,” observed the Court, “ that the Court in which 
this suit is brought, and that in which the former suit was 
brought, are Courts of different jurisdictions ; but at the 
same time the Court in which the former suit was* brought 
was the only Court at that time competent to try suits of 
that kind, and if this very suit had been brought at that 
time, the Deputy Collector s Court would have been the only 
Court competent to try it.” 

Upon appeal Where a Court of Appeal refuses to decide an issue raised 
comei a ro» r sub am * decided in* a Court of first instance, there is no resjudi- 
judioc, cata as to that issue. The question ceases to be res judicata 
upon appeal and reverts to the condition of res sub judiee . 
In Rajah Mokoond Narain Deo v. Jonardun Deaf the 
plaintiff succeeded in the first Court, but his suit was dis- 
missed on appeal the ground that it was premature. In 
a second suit for possession of the same mouzah the Court 
observed : “ As between the plaintiff' and the defendant, 

there has been 110 cause of action similar to the present one 
already heard and determined by a Court of competent 
jurisdiction.” In Emamooddeen Sowdagkur v. Shaikh 
Futteh ATf the defendant in the first suit set up a pur- 
chase in answer to a suit for possession. The Appellate 
Court refused to decide upon the validity of the purchase, 
and referred the defendant to a separate suit. In that suit 
res judicata was pleaded, but the Calcutta Court held, 
distinguishing the case of Watson v. The Collector of 
Raj shaky e* in the Envy Council, that neither the terms of 


1 Rag luma th Punjab v. foxier 
Chinnier Chowdhry , I. L. R., 11 
Calc. 133 [1884]. 


3 ir> W. R., 208 [1871]. 

8 3 C. L. R„ 447 [1878]. 

4 12 VV. R. (P.C.), 43 [i860]. 
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section 2, Act VIII of 1859, nor the general principles of 
res judicata operated as a bar. The same view was taken 
in Gungabishen Bhugut v. Roghoonaih ( ffha x and Nilvaru Nilvaru r. 

\\ Nil var u , a under Act X of 1877. In the latter case the NlKtUU t 1881 ! 
Bombay Court observed: “We consider that when the 
judgment of a Court of first instance upon a particular issue 
is appealed against, that judgment ceases to be res judicata 
and becomes res sub jmlice ; and if the Appellate Court 
declines to decide that issue, and disposes of the case on 
other grounds, the judgment of the first Court upon that 
issue is no more a bar to a future suit than it would be if 
that judgment had been reversed by the Court of Appeal.* 

This very clearly appears from Explanation IV, section 13 
of the Civil Procedure Code, Act X of 1877 ; and we con- 
sider that that explanation introduces no new law, but 
merely states the law as it previously existed.” 

The effect of a former judgment against which an appeal Effect, of judg- 
is pending was doubted in Sri Raja Kakarlapudi v. C/tel- appeal. 
lamkuri Chellama , 8 and section 13 is silent as to this point. 

The principle laid down in Nilvaru v. Nil van ft has been 
affirmed by a recent Full Bench case at Allahabad IvuBal- 
hi shan v. Kishan Lal. h In that case the effect of judgments 


> I. L. R., 7 Calc., 381 [1881]. 

* T. L. R., (> Bom., 110 [1881]. 

■ 5 Mad. H. O., 176 [1870]. “In 
the lower Court it seems to havo 
been taken for granted that the 
former judgment could not be 
conclusive because an appeal was 
pending. This is not in accord- 
ance with English law as the judg- 
ment on the rejoinder in Doe v. 
Wright [10 A. & E., 703, 783 
(1830)] shews. It would, however, 
be perfectly sound doctrine in the 
view of other jurists (Unger Ost. 
Priv. Reclit, II, 003 ; Sav., Syst., 
VI, 297, seq. Waihter, II, 380). As 
an Englishman I should be sorry 
to invite a comparison between the 
reasons given by these great jurists 
for that and those embodied in the 


English cases for the con t Ary opi- 
nion,” per Holloway, J. at p. 177. 
Upon this point a passage in Po- 
thier (Law of Obligations, trans- 
lated by Mr. Evans, Vol. i, 534).is 
cited in the Allahabad case, I. L.R., 
11 All., 148 (160). 

4 I. L. R., 6 Bom., 110 [1881]. 

• I. L. R., 11 All., 148 [1888]. 
For the rule of l is pendens as ap- 
plied to foreign judgments, see 
The Della , L.R., 1 1MX, 303 [1S70]; 
Fakuruddeen Mahomed Assan v. 
Official Trustee of Jlengal, I. L. R., 
7 Calc., 82 [1881] : see also Meckjee 
Khetxee v. Kasowjee, De/mchumf 
4 C. L. R., 282 [1870], where under 
s, 20 of the Code, it was held that 
priority of time is the tes for deter- 
mining which suites to be stayed ; 
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1 

in pending suits, and the construction of Explanation IV 
of section 13 received consideration. 

The first suit, wks fop the recovery of an annual malikana 
for three years, and was dismissed in the Munsifs Court, 
but decreed on appeal. Pending a second appeal to the 
High Court, the plaintiff brought another suit for an ad- 
ditional year’s malikana which had accrued after the insti- 
tution* of the first suit. The two lower Courts decreed 
the second suit on the ground of res judicata, but, the first 
suit was ultimately, on second appeal, dismissed by the 
High Court. The second suit coming up on second ap- 
l poal, the High Court held that the trial of the second suit 
was not barred in the lower Courts by the operation of 
section 12 of the Code, that the decree of the Lower Ap- 
pellate Court in the first suit which, at the date of the 
institution of the second suit, was under appeal to the 
High Court, could not work an estoppel by res judicata, 
but that the judgment of the High Court in the first suit 
was binding and conclusive as regards the subject-matter 
of the second suit when that suit came up to the High 
Court on second appeal. The matter adjudicated upon in 
both suits was identical, being the plaintiff’s title to mall- 
kaua. ^although the demand was made in respect of the 
■liability of tliQ defendants for different years. 

Upon general principles of law, Interlocutory Orders and 
Orders in Exocution-])raoeedings, if not appealed from, are 
binding upon the parties in all subsequent, proceedings in 
the same suit. It was stated in a recent case 1 that the 
principle underlying section 13 of the Code applies to such 
orders, although that section does not, in terms apply to 

Jiissfiitsur Shir/ h v. (hnrpid Singh, 8 and having upon remand failed to 
( ;. L. R., 113 [1SS0], a case under make a defence, was not. allowed to 
s. 12, where the matter in issue in urge by way of objection to theexe- 

thc two suits was not identical. cation of the decree passed against 
1 See Kishan Sahai v, Aladad him, matters which might have 
Khan, I. L. R., I t All., 64 (06) formed part of his defence. Seo 

flSOIJ, where the objector having Ilandey Karim v. Romesh Chunder, 
been on his own application added I. L. It.. 9 Oalc., 65 (67) [1«S8*2]. 
as a party respondent to an appeal. 
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them, the decision of the Privy Council in Ram Kirpal v. 

Rup Kuari b being relied upon as having this effect. 

In the ease last cited the question il rose in the course h am }y y v^ v. 
of execution-proceedings whether a decree of 1862, ac- [ 1883 ]. 
cording to its true construction, awarded mesne profits. 

That question had been determined in the affirmative in 
1867 in a previous stage of the proceedings in execution 
of the same decree by the Judge of Gorakhpur, and the 
execution Court considered itself to be bound by that deci- 
sion. Upon appeal to the High Court, the question was 
referred to a Full Bench whether the law of res judicata Allahabad Full 
applied to proceedings in execution of decree, and was Lonch ‘ 
answered in the negative ; whereupon the Divisional Court 
decreed the appeal, and ordered that the execution of the 
decree for mesne profits should be disallowed. Sir Barnes 
Peacock, in delivering the judgment of the Privy Council, 
observed : — 

“ It is unnecessary for their Lordships to express any Privy Council, 
opinion as to the answer of the High Court to the ques- 
tion propounded by the Division Bench, though they must, 
not be understood as concurring in it. . . . The question, (if 
the term 4 res judicata ’ was intended, ns it doubtless was, 
and was understood by the F nil Bench, to refer to a 
matter decided by a Court of competent jurisdiction in a 
a former suit,) was irrelevant and inapplicable to the case. 

The matter decided by Mr. Proltyn was not decided in a 
former suit, but in a proceeding of which the application 
in which the orders reversed by the High Court were made 
was merely a continuation. It was as binding between the principle upon 
parties and those claiming under them as an interlocutory 
judgment in a suit is binding upon the parties in every proceed are ^Mciusive. 
ing in that suit , or as a final judgment in a suit is binding 
upon them in carrying the judgment into execution . The bind- 
ing force of such a judgment depends.* not upon section 18 of 
Act X of 1877, but upon general principles of hue. If it 
were not binding , there would be no end to litigation 

• i. l. k., <; AH., m ; l. ii., ii i. a., [jssaj. 
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Their Lordships, therefore, held that the judgment of 
1867 was final and binding upon the parties and those claim- 
ing under them whether, that judgment was appealable or 
not, and that the High Court had erred in assuming jurisdic- 
tion to examine the terms of the decree of 1862. “They 
acted as if they had been sitting upon an appeal against 
the order of Mr. Probyn , but they were not so sitting.” 

In if i inrjul Per shad Dichit v. Grija Kant Laliiri Chaw - 
dhri/'} the Judicial Committee had held that an order for 
attachment, made erroneously at a time when the decree 
is barred by limitation, is nevertheless valid unless reversed 
oil appeal. “The order,” said their Lordships, “was made 
by a. Court having competent jurisdiction to try and deter- 
mine whether the decree was barred by limitation. No 
appeal was preferred against it ; it was acted upon, and 
the property sought to be sold under it was attached. . . 

A Judge in a suit upon a cause of action is bound to dismiss 
the suit, or to decree for the defendant, if it appears that 
the cause of action is barred by limitation. But if, instead 
•of dismissing the suit, he decrees for the plaintiff, his decree 
is validomless reversed upon appeal. . . . An applica- 

tion for the exeeutibn of a decree is an application in the 
suit in which the decree was obtained.” 

In Beni Ram y. Nanhu Mai 2 a dispute had arisen as to 
the true construction of a decree embodying the terms of 
a compromise, and the execution Court made an order, on 
the 25th January 1879, against which no appeal was pre- 
ferred, declaring that interest was payable at twelve annas 
per cent, per mensem until realisation. It was contended 
in a subsequent application for execution that the decree- 
holder was only entitled to interest for two years from the 
decree, and the High Court took this view. The Judicial 
< Vmnnittee observed : “ The High Court took no notice of 
the ground upon which the Subordinate Judge decided, — 
that the question had been concluded by his order of the 

s I. L. R., S Calc!, 51 ; L. K„ 8 fl I. L. R., 7 All., 102 ; L. R., 11 
I. A., 125 [1881]. , I. A., 181 [1881]. 
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25th January 1879, and their Lordships think it should 
be remarked, in justice to the High Court, that this may 
be accounted for by the fact that, not llmg before this, the 
Full Bench of that Court had held that the law, which 
they call the law of res judicata , w^s not applicable to 
execution-proceedings. The question now for their Lord- 
ships’ decision is, whether the order of the 25th January 
1879 w T as not conclusive between these parties. " It was 
an order made in the execution-proceedings in this very 
suit ; and the decision of this Board in Ram Kir pal v. 
Rap Kuari 1 is exactly in point.” 

It must therefore bo taken as settled, that the conclu- 
siveness of interlocutory orders does not depend itpon the 
rule of res judicata as defined in section 13 of the Code. At 
the same time the conclusiveness of a step in a judicial 
proceeding has frequently been referred to that rule. In 
Peareth v. Marriott? an order in an administration suit, 
by which the trustees of a will were directed to pay to a 
widow an annuity free from all deductions except income- 
tax, having been acted upon for twenty years, the widow, 
presented a petition claiming that, by the terms of jhe will 
income-tax ought not to be deducted.* The Court of Ap- 
peal held that the matter was res judicata by virtue of the 
previous order, Jessel, M. 11., observing^ “ What is the 
meaning of res judicata? It is a decree inter partes on the 
same subject.” And, whether the adjudication operates as 
a bar in proceedings had in continuation of the same suit of 
in a separate and distinct suit, the effect is the same, — the 
matter passes in rent judicatam . 


Thus, it has been held that the decision by a competent Orders in 
Court that an application for the execution of a decree is ceding*, 1 ^ 
barred by limitation has the effect of res judicata, as also a 
decision that an application for execution is not tii un- 
barred. Although such a decision may be erroneous, yet 


1 I. L. R„ 6 All., 209 ; L. R., 11 
I. A., 37 [L8S3J. 


3 h. R., 22 Vh. D., 182 [m2]. 
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so long as it remains unreversod in appeal it is valid and 
binding, and the question cannot be reopened. 1 * 

It is further settled by the case of Ram Kirpal v. Rap 
Kuan 7, that a construction placed upon a decree by an exe- 
cution Court is conclusive as to the effect of that decree so 
far as the parties are concerned. But a decree cannot be 
extended in execution beyond the real meaning of its terms, 
and it would seem that the matter must have been contro- 
verted as well as determined upon judicially. 3 

An order, therefore, refusing an application to execute 
a decree is not an adjudication within the rule of res 
judicata. 4 * 

It is 4 not competent to a Court executing a decree to 
decide a question of legitimacy. In Abedunmssa v. Amir- 
unnissa h the Judicial Committee construed section 11 of 
Act XX III of 1861, which corresponds with section 244 
(V) of the present Code, with the exception of the words 
“or their representatives.” 

The conclusiveness of orders passed by an execution 
Court must now, it is conceived, depend upon whether such 
orders, are within the jurisdiction defined in section 244 of 
the Code. 


1 ftfanj math Bad rahhal v. Ve.n- 
katesh, I. Ij. It., G Bom., 54 [1881], 
following M ungut Per shad Dichit 
v. (Irija Kant Lahiri Chowdhry , 
I. Vj. It., 8 Calc., 5.1 ; U H., 8 I. A., 
12a [1881]. See Nanda Jicti v. 
Jlaghimandan Singh, I. L. It., 7 
AIL, 282 [1885]; Bandey Karim v. 

Ho mesh C hander, I. L. it., 9 Calc., 
65 [1882] ; Kashina th Morshelh v. 
Mamchandra, 1. L. R., 7 Bom., 408 
[1883]. 

a I. L. H., 6 All., 269; Ij. It., 11 
I. A., 87 [1888]. See Kali M undid 
M : Kadar Nath Chuckerbutty , 6 C. 

L. It., 215 [1880]; Hurrosw onda ry 
Dassee v. Jugobundhoo Dull, I. L. 
It., G Calc., at p. 206 [1880]; Beni 
Ham v. Nauhu Malf I. L. It., 7 AH. , 
102; L. It., 11 I. A., 181 [1881]. 


* Sheik JJudan v. Ramchandra 
Bhunjyaya , I. L. it., 11 Bom., 587 
[1887], citing Bang meat l v. Maple, 
18 C. B. (N. S.), 255 [1865] ; Jenkins 
v. Robertson, L. It., 1 H. L., 117 
[1867]. See Vithal Janardan v. 
VUhojirav , I. L. R., G Bom., 586 
[1882] ; (/opal Hanmant v. Hondo 
Kashinath , I. L. It., 0 Bom., 820 
(882) [1884]. 

4 Delhi and London Bank v. - Or- 
chard, I. L. R., 8 Calc., 47 ; U R., 
4 I. A., 127 [1877], followed in 
Hurrosovndary Dassee v. Jugo- 
bundhoo Dull, I. L. It., 6 Calc., 
208 [1880]. 

* I. L. R., 2 Calc., 327 ; L. R., 4 
I. A., GO [1876]. 
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Section 244 specifies the questions which are to be deter- 
mined by order of the Court executing and not by a separate 
suit. It has further been held that jsect&n 244 (c) should 
be construed liberally so as to prevent litigation. 1 In Pro- 
sumio Coo mar Sanyal v. Kasi Das Sanyal 2 * the Judicial 
Committee observed : “It is of the utmost importance that 
all objections to execution-sales should be disposed of as 
cheaply and speedily as possible. Their Lordships are glad 
to find that the Courts in India have not placed any narrow 
construction on the language of section 244.” An examina- 
tion of this subject docs not fall properly within the scope 
of any work treating of estoppels. 

1 Punchanun Bundopadhya v, 9 L. R., 19 I. A., 166 (109) 

Rabia Bibi, I. L. R., 17 Calc., 711 [1892]. 

(.1890). 
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The effect of the Judgment of a competent Court has 
next to be considered. 

lies judicata r In the case of Gujjit Lall v. Futteh Lall , l a Full Bench 
parties and ^ l0 Calcutta High Court held that a former judgment, 

tho*e claiming which is ii ot a judgment in rem, nor one relating to mat- 
tors of a public nature, is not admissible in evidence in a 
subsequent suit either as a res judicata, or as proof of the 
particular point which it decides, except between the same 
, parties or those claiming under them. Unless the above 

'Pondition is fulfilled, such a judgment cannot be taken as 
evidence, and it is not admissible, either as a 4 transaction ’ 


5 I. L. R., G Calc., 171 [1S80J. Sen 
Naranji tihikluibhal v. Di/nuuu/jil, 


I. L. R. f 3 Bom., 3 [I87S]. 
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under section 13 of the E vidence Act, or as a 4 fact 5 under 
section 11 of that Act, which sections do not professedly 
relate to judgments at all. , * 

Section 40 of the Evidence Act admits as evidence all Evidence Act, 
judgments inter paries which would operate as res judicata, KS ' 40 ~ i4 ‘ 
section 41 refers to judgments in rein, and section 42 relates 
to judgments upon public matters relevant to the inquiry. 

Section 13 of the Code does not, however, in express Classification 
terms mention the case of persons represented by, but not Intend by the 
claiming through, the parties to the former suit. judgment. 

Persons other than the parties to a suit are divided, in a 
recent Bombay case, 1 into three classes with reference to • 
their position as affected by the judgment : — # 

(a) Persons claiming under the parties to the former rrivies. 
suit, or in the language of the English law, privies to those 
parties. 2 

(b) Persons not claiming under the partiosffo the former Uepresonta- 
suit, but represented by them therein ; as for instance, per- tm *’ 
sons interested in the estate of a testator or intestate in Personal 
relation to the executor or administrator, shareholders in ulallon * 

a Company in relation to the registered officer of the Com- 
pany, members of a joint undivided family in relation to a 
member who lias sufficiently represented their interests in 
a former suit . 

(c) Strangers, who are neither privies to, nor represent- 
ed by, the parties to the former suit. 

U lu the law of estoppel,” says Mr. Bigelow, “one per- Property and 
son becomes privy of another, (1) by succeeding to the J-oj 1 ;, 


1 Ahmedhhoy Habibhoy v. Vul 
leebhoy Casxnmhhoy, I. L. R., t> 
Bom.,* 703 (700) [1882]. 

2 WtnUiny ham's case, Co, Rep., 
Ft. VIII, 4*2/7., 45 Eliz It is to 
be known that there are three man- 
ner of privities; sail, privity in 
blood ; privity in estate ; and privity 
in law. Privies in blood are meant 
of privies in blood inheritable, and 
that is in three manners, ^.inherit- 


able as general heir ; inheritable 
as special heir, and inheiitable as 
general and special heir. Privies 
in estate are, as joint tenants, hus- 
band and wife, donor and donee, 
lessor and lessee, etc. Privies in 
law are, where the Jaw without 
blood or privity of estate, casts the 
land upon one, or makes his entry 
lawful ; as the lou*d by escheat, 
etc.” 

23 
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position of that other as regards the subject of the estoppel, 
(2) by holding in subordination to that other. . . . But it 
should be noticed that the ground of privity is property and 
not personal relation. To make a man a privy to an action, 
he must have acquired an interest in the subject-matter of 
the action either by inheritance, succession, or purchase 
from a party subsequently to the action, or he must hold 
property subordinate^.’ ’ As an illustration of the former 
class, the case of an assignee or a grantee is mentioned, 
who are not estopped by a judgment against the assignor 
or grantor obtained after the assignment or grant, the case 
of landlord and tenant being cited as an illustration of 
privity by subordination. 0 And that learned author states 
that in the former class of cases a judgment obtained by 
fraud is binding, whereas in privity by subordination the 
privy, having generally taken for value, would not be bar- 
red by the fraud of the party to a collusive judgment. 1 

The conclusiveness of former judgments may in some 
eases be impeached upon the ground of fraud. 2 The effect 
of* such a judgment, with reference to the capacity of the 
above classes of persons to dispute it, was stated in the 
following terms- in the case of A/imedbhoy Hubibhoy v. 
Valleehh oy ( ki$sumi>h oyfi 

A decree honestly obtained binds parties, privies, and 
representatives. Strangers are in no way affected by such 
a judgment, unless it be the judgment in rein of a compe- 
tent Court. 

Where a decree has been obtained by fraud of one of 
the parties, it is only binding on the parties, their privies 
and representatives, so long as it remains in force. As soon 
as the fraud is proved, it may be impeached and set aside. 


1 Bigelow on Estoppel, 5th ed., 
142—144. 

8 See the Evidence Act (I of 
3872), s. 44 ; and Act I* of 1872, s. 
17, for a definition of fraud. See 
Act XV of 1877, Sch. II, Art. 95, 
for the period of limitation (three 
years). The method of procedure 


is by suit, or review of judgment. 
Sec Amhootosh Chandra v. Tara 
Pramnna ltoy y I. L. K., 10 Calc,, 
612 [1884], and cases there cited. 

* I.L. R., 6 Bom., 703 (710). See 
the observations at p. 715 upon 
s. 44 of the Evidence Act. 



CHAP. III.] 


FRAUD. 


355 


» 

And the same rule applies to strangers^ as regards judg- 
ments in rem. In the words of Latham, J., “ There has been 
a real battle, but a victory unfairly v;on.’$ 

Where a decree has been obtained by the fraud and col- or of both tho 
lusion of both the parties there is authority to shew that it is partlu,# 
binding upon the parties themselves and apparently upon 
their privies also. “In this case,” to quote again from the 
above case, “ there has been no battle, but a sham light. 

6 Fabula , non judicium, hoc est; in see net , non inforo , res agitur / 
to cite from the celebrated argument of Mr. Solicitor Wed- 
derburn in the Duchess of Kingston case . As between 
the parties to such a judgment I apprehend that it is bind- * 
ing; and that, as Willes, C. J., said in Prudham v. Phillips , 2 
‘ if both parties colluded, it was never known that one of 
them could vacate it.’ The same rule will, I think, though 
I can find no express authority on the subject, apply as 
between the privies of these parties ; except probably where Privies, 
the collusive fraud has been on a provision of law enacted 
for the benefit of such privies.” 

As regards persons represented by but not claiming Roprostmta- 
tbrough the parties to the former suit 2 and, in the case of 
judgments in rem 4 strangers, it was held in the case now 
cited, that judgments obtained by the fraud or collusion of 
the parties may be treated as a nullity, upon the fraud and 
collusion being clearly established. 

With regard to decrees obtained by the fraud and col- Arc tho parties 
lusion of the parties in order to defeat the rights of third decree allowed 
persons, the opinion appears to be in Bombay that such to 

decrees are binding . 6 The question is to bo determined show tho truth? 


x See the observations of the 
learned J udge and the authorities 
cited at. p. 711 of the report. 

* 2 Ambler, 703 [circ. 1775]. 

8 See Band on, Earl of v. Bucher 
[3 Cl. & F., 497 (1835)] PhiMpson 
v. Earl of Egremont [6 Q. B., 587 
(1844)] ; The Queen v. Saddler's Co., 
[10 H. L. Cas., 431 (1863)]. 

4 As to judgments in rem, see 


Meddowrrofl v. Nugmnin [4 Moo. 
P. C., 386 (1844)]; Perry v. Med- 
dower of l [10 Beav., 122 (137), 1846] ; 
Harrison v. Mayor of Southamp- 
ton [4 DeG. M. & G., 137 (1853)]; 
cited in /Wnncdhhoy v. Vulhebhoy. 

5 See Chenmrappa v. Put lappa* 
I. L. It., 11 Bom., 708 [1887], and 
the cases there discussed, pp. 719 
-723. 
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upon the principles discussed in the Chapters on Benami 
Transactions and Estoppel by Matter in Writing . 1 

The general rillo that, in the absence of fraud, an adjudi- 
cation is binding only upon the parties to a suit or persons 
claiming under or represented by them, requires illustration, 
the main difficulty being as to what persons are to be held 
as claiming through or represented by the parties. The 
principal cases which arise in India will be here presented. 

A decree against a Hindu widow, properly obtained, 
binds the reversionary heirs, the whole estate being for the 
time vested in her for a life interest. In Katama Natchiar 
v. Srimut Rajah Moot loo* a daughter sued to recover her 
father’s estate, claiming to succeed to it on his death on 
the ground that the property was her father’s self-acquired 
property. The defendant pleaded in bar a decree made in 
a suit by the widow claiming the same estate in preference 
to her husband’s nephew on the ground that the family 
was divided. It was held that the judgment in the former 
suit determined only an issue between the parties and did 
not bind the daughter. The Judicial Committee, however, 
with reference to the representative character of a Hindu 
widow, observed?: “The whole estate would for the time 
being be vested in her, absolutely for some purposes, though 
in some respects for a qualified interest ; and until her 
death it could not be ascertained who would be entitled to 
succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail* representing the 
inheritance, would seem to apply to the case of a Hindu 
widow ; and it is obvious that there would be the greatest 
possible inconvenience in holding that the succeeding heirs 
were not hound by a decree fairly and properly obtained 

4 In Collector of Mamlipatam 
v. Cavaly Ve.nc.atn Narrahiapah , 
8 M. I. A., 500 [1801], the ex- 
pression ‘ tenant in tail * iy stated 
to be calculated to mislead as 
applied to a Hindu widow. 


against the widow.” 

1 See Par am Sing It v. Lalji Mai, 
I. L. K. f I All., 403, [J .877]. See 
pp. 84— SO, 202--20G mpru. 

B 9 Moo. f. A., 539 [J8G3]. 

8 7b., (504. 
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A Hindu widow, therefore, succeeding to her husband’s she represent 
estate as heir represents the estate fully, and reversioners tho estatUf 
claiming to succeed after her are bound by decrees relating 
to her husband’s estate obtained against her without fraud 
or collusion. The above rule is established by numerous 
decisions . 1 * * 

In Pertabnarain Singh v. Trilokinath Singh} the plaintiff Nominal party 
claimed to have his right declared to a talukdari in Oudh 
by virtue of his having been appointed under a power of 
appointment given by a will said to have been executed by 
the last talukdar, whereby power was given to his widow 
to nominate a successor. In a previous suit by the widow, * 
to which the plaintiff, being then a minor, was only nomi- 
nally a party, the same issues were raised, and it was held 
by the Judicial Committee that the will had been revoked 
and that there was an intestacy. Their Lordships of the 
Privy Council held that the plaintiff was estopped by the 
order made in the former suit; the widow, holding an estate 
at least as large as that of a Hindu widow in her husband’s 
property, fully represented that property in the former suit, 
and the appointment made by her was such as could .only 
operate on her death. The plaintiff, therefore, upon the 
authority of tho Shivagunga case* was privy to the former 
suit, and was bound by the order made in that suit. 

The reversioners, however, may contest a decree obtained Exception, 
against them while occupying a different capacity , 4 * and 
may set aside an agreement made between the life-tenant 
and the grantee of her interest . 6 


1 Nobin Chunder Chuclcerbulty 

v. Guru Pershad Doss , B. L. li., 

Sup. Vol., 1008; 9 W. R., 505 [1868]; 
Nand Kumar v. Itadha Kuari , 
I. L. R., 1 All., 282 [1870] ; Sant 
Kumar v. Dm Saran, I. L. R., 8 

All., 305 [1886] ; Sachit v. Budkina 

Knar, I. L. 11., 8 All., 429 [1886]; 

Adi Deo N arain Singh v. Du /char an 
Singh , I. L. R., 5 All., 532 [1883]. 


8 I. L. R., 11 Calc., 186; L. R. f 
11 I. A., 207 [1884]. 

8 9 Moo. I. A., 539 [1863]. 

4 Ram Chunder Poddar v. Hart 
Das Sen, I. L. R., 9 Calc., 46,3 " 
[1882]. 

5 Mnssamui Raj Kunwar v. 
Mussamut Jndirji ( Kunwar , 5 li. 
L. R., 585 [1870], 
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The manager of a joint Hindu family, suing or being 
sued, acts in a representative capacity. Where, therefore, 
the interest of a - joint and undivided family being in issue, 
one member of the family has prosecuted or defended a suit, 
such a decree may afterwards be considered as binding upon 
all the members of the family, their interest being suffi- 
ciently represented in the suit, 1 and the presumption being 
that he is acting for the family. 2 * 

In the case last cited the manager of a joint family ob- 
tained a decree for redemption of certain property in the 
year 1858 which was never executed. Another member of 
the family, who was a minor at the time of the first suit, 
subsequently brought a suit for redemption in 1878. The 
Bombay Court held that the second suit was barred, no 
fraud or collusion being shewn in the first suit. “ As the 
law stands now,” observed West, J., “ a plaintiff suing in 
a representative character must set it forth, and shew that 
he is qualified to fill it. 8 'When a right is claimed in com- 
mon for the plaintiff and others, all persons interested may 
be deemed to be claimants, and thus bound by the result of 
the suit. 4 * * * * The present strictness and elaboration of proce- 
dure did not prevail in 185G. It was a generally received 
doctrine that the acts of a manager bound a Hindu family 
so long as th^y were honestly intended for its benefit, or were 
such as might, reasonably be deemed to have that character. 
The Hindu family was, in fact, considered as a corporation 
whose interests were necessarily centred in the manager ; 
while the manager, as the chief member of the family, was 
understood to represent the common interests whenever 
these were subject to be affected by transactions in which 


1 Jogmiiro iMb Roykutv. Funin- 

dro Deb Roykut , 14 Moo., I. A., 

370; 11 B. L. R. 244; 17 W. R., 

104 [1871], See Gan Havant Bal 

Savant v. Narayan Dhond Savant, 

I. L. R., 7 Bom., 407 [1883] ; 

rayan Gap H/xbbu v. Pandurang 

Gunn, I. L. It., 5 Bom., 685 [1881]; 


Khub Ghand v. Narain Singh , I. L. 
II., 3 All., 812 [1881]. 

9 Gan Savant Bal Savant v. Na- 
rayan Dhond Savant , ubi supra. 

8 See Act XIV of 1882, s. 50. 

4 See Act XIV of 1882, s. 13, 
Expl. 5. But this provision refers 
to a private right. Seo infra , p. 370. 
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he was engaged even in his own name. Union and undi- 
vided interest being the rule, the presumption was that a 
manager was acting for the family, unles| it were made out 
that he acted, and professed to act, for himself alone*” 

According to the former practice, in a Suit filed by or Old practice, 
against a Hindu as manager, it was seldom or never set forth 
specifically that he sued or was sued on behalf of the 
family, the intimacy of union being taken for granted, and 
this practice is recognised in the passage above quoted Now practice. 


from Jogendro Deb Roy hit v. Fuhindro Deb Roy hit ; l but 
section 50 of the Code now requires a plaintiff suing in a 
representative character to shew that he has taken the steps 
necessary to enable him to support that character. And it 
would seem that a plaintiff seeking to charge the members 
of a joint family should either make them parties, or implead 
the manager in his representative character. 2 * * * * * Where, how- Estoppel by 
ever, the members of a family, though not parties, have treat- U)1U l,a ‘ 
ed the manager as conducting the previous litigation as their 
representative and on their behalf, the decision will of course 
bind them in a subsequent suit upon the same matter. 8 

Where a shehait has incurred debts in the service of an Shobait may 
idol for the benefit and preservation of its # property, his posi- roprcwnt tho 
tion is analogous to that of a manager for an infant heir, 4 ht,ga ^ 
and decrees properly obtained against him in respect of 
debts so incurred are binding upon succeeding shebaits, who 
in fact form a continuing representation of the idol’s proper- 
ty. 6 44 If,” observed the Judicial Committee, 44 such debts, 


1 14 Moo., I. A., 376. See the 

observations of West, J., in 1. L. 

R., 7 Bom., at pp. 470, 471. 

8 See IHiachan v. Vdappan , I. 

L. R„ 8 Mad., 484 (487) [1885], ob- 

serving upon Bissessur Lull Sahoo 
v. Maharajah Luchmessur Singh , 
L. R., 6 I. A., 233 (237) [1879]. 

* See Ram Narain v. Bisheshar 
Prasad , I. L. R., 10 All. 411 [1888], 
observing upon Narayan Gop 
H abb u v. Pandurang Gann , I. L. 

R„ 5 Bom. 685 [1881]. 


4 See Hunooman P&rsand Pan- 
day v. Musmmut Babooes M unraj 
Koonmree, 6 Moo., I. A., 393 (423) 
[1856]. 

4 Prosunno Kmnari IMbya v. 
Golab G hand Baboo y L. R., 2 1. A., 
145 (152) [187 5]. See 20 W. R., 86, 
for this case in the lower Courts 
Juggul Qhunder Sein v, KisJma- 
nundy 2 Sol. Rep., 126 [1814] ; Kiss- 
nonund Ashrom Dundy v. Nursing h 
Doss ByrageSy 1 tyarsh,, 485 [1863]. 
Maharanee Shibessourm Deb ia v. 
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and the judgments founded upon them, were not held to bo 
thus binding on successors, the consequence would be that 
no shebait woul<4 be able to obtain assistance in times of 
need.” In respect of such debts he fully represents the 
estate in litigation. 

So in* the absence of fraud and collusion a judgment 
against one holder of service vatcin lands is res judicata as 
regards a succeeding holder. 1 

A decree against the karnavan of a Malabar tarwad 
may in some cases bind the members. Previous to the 
Full Bench decision of the Madras Court in lttiachan v. 

, Velappan , 2 it was considered that the karnavan might sue 
alone* on behalf of, and Alight be impleaded alone as re- 
presenting, the tarwad, 8 and a decree obtained against a 
karnavan not impleaded as such or even sued in a represen- 
tative character was considered to bind the tarwad. 4 * It was 
pointed out, however, in Komlri v. Lakshm? that in order to 
bind the members of the tarwad the proper procedure was 
to implead them, though in cases in which the members 
were numerous one or more of them might bo permitted 
to represent the others under the provisions of section <30 
of the Code. Thq Full Bench decision now lays down the 
rule that where a decree has been obtained for a debt bind- 
ing oif the tarwad, tarwad property cannot be proceeded 
against in execution unless the karnavan has been, in the 
suit, impleaded as such, or it is shewn on the face of the 
proceedings that it was intended to implead him in his 
representative character. And even where such intention 


Mot hoor anitth Acharjo , 13 Moo., 

I. A., ‘270 (275) [1869], 

1 liadhabai v. Anantrav , I. L. 

II. , 9 Bom., 198 [1S85J, where the 
subject- is exhaustively discussed. 

® I. L. It., 8 Mad., 484 [1 885]. See 
Dad v. Kelu Ercidi , I. L. Tt., 
10 Mad., 79 [1880] ; Shankar am v. 
lummn.l. L. R., 15 Mad., 0 [1893]. 

9 Varamikot Narayan Namburi 
v. Varanakot Nnraytrn Namburi , 
I. L. R. f 2 Mad., 328 [1880]. 


4 See lttiachan v. Velappan , at 
p. 480. 

5 T. h. R., 5 Mad., 201 [1881]. See 
Vasndevan v. Narayanan , I. L. R., 
6 Mad., 121 [1882] ; Tiumjn v. 
Ch i mm u, I. L. R., 7 Mad., 413 
1884] ; where fraud or breach of 
duty on the part of the karnavan is 
proved, his acts will not bind the 
tar mad . — JF/uji v. A tharaman, I. L. 
R., 7 Mad., 513 [1883]. 
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is apparent, members of the tarwad, who are not parties to 
the proceedings and have not been represented under sec- 
tion 30, are not estopped from shewing /hat the debt for 
which the decree was passed was not binding on them. 

A decree in a suit by the karnam 0 / a ‘certain mitt a Karnam. 
to recover land as part of the mirasi property attached to 
his office was held to be binding upon his successor. 1 

In a suit by one claiming as the dharmakartd • of a Dimrmaknrta. 
devasihanam against the purchaser of certain land at a 
sale held in execution of a decree ‘against a former* dharma- 
karta who had been removed from his office, it was held 
that the plaintiff was not estopped by his failure in a previous, 
suit (to which the defendant waS no party) to establish his 
claim to the dharmakartaship. 2 * 4 

One of five trustees in whom the uraima right over a niam jmffi- 
certain devasam was vested, was hold estopped by a decree by >U 
in a suit brought by another trustee, on the ground that trusto °* 
he must be deemed to have claimed under the latter within 
the meaning of Explanation 5 of section 13 of the Code. 8 

In Kamaraju v. The Secretary of State for India? the Manager, 
decision of a Forest Settlement Officer upon an enquiry 
held under the Boundary Act of I860, ^it which enquiry 
the plaintiff (then a minor) was represented by a manager 
of his estate appointed under section 8 of Regulation V of 
1804, was held res judicata in a suit to recover the land. 

Section 2 of Act XL of 1858 enacts with reference to Guardian of 
minors in Bengal that every person who shall claim a right 1 11101 ’ 
to have charge of property in trust for a minor under a 
will or deed or by nearness of kin or otherwise may apply 
to the Civil Court for a certificate of administration ; and 
no person shall be entitled to institute or defend any suit 
connected with the estate of which he claims charge until 
he shall have obtained such certificate. 

1 Venkayya v. Huramma , I. L. 2 Rarnttfingam v. Thiru(/nana t 
R., 12 Mad’, 23~> [1880]. See Baba- I. L. R., 12 Mad., 312 [1880]. 

ji v. Nana, I. L. R., 1 Bom., 535 H Madhavan v. Keshamn, I. L. 

[18715]. R., 11 Mad., 191J1K87). 

4 I, L. R., 11 Mad., 300 [1 ISO]. 
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Manager of A manager of an estate who has obtained such a certifi- 
cate is therefore the guardian of infant co-proprietors and 
represents them* frilly in suits for money advanced in re- 
ference to the estate. 1 

In The Collector of Monghyr v. ITurdai Narain Shahai? 
the fact that the plaintiff, a minor, had through his guar- 
dian actively intervened in proceedings to set aside a sale 
of property in which ho and his father were jointly in- 
terested as members of a Mitacshara family, was held to 
be no bar to a suit to recover the property, the purchaser 
having at the sale acquired the interest of the father only. 

henami/iar im8t ^ ^ ecree P r 9P cr ty obtained by or against a benamidar 

binds real is binding upon the real owner, the presumption being 
that the benamidar instituted the suit with his authority 
and consent. In Gopi Nath Chobey v. Bhugwat Per shad? 
Hitter, J., observed : “It appears to us, so long as the 
benami system is to be recognised in this country, the 
proper rule in our opinion is, that in the absence of any 
evidence to the contrary, it is to be presumed that the 
benamidar has instituted the suit with the full authority 
of the beneficial owner ; and if he does so, any decision 
come to in his presence would be as much binding upon 
the real owner as if the suit had been brought by the real 
ownoi* himself.” In Khuh Chand v. Narain Singh? one 
Ganesh sold an estate to the defendant’s minor son benami 
for the defendant who brought a suit for redemption in his 
minor son’s name against the plaintiff, the mortgagee. It 
was held in that suit that the sale by Ganesh was invalid. 
Ganesh subsequently redeemed the estate and sold it a 
second time to the defendant. In a suit to set aside the 
sale it was held that the question was res judicata, inas- 
much as the defendant though not in name was in fact a 

- ’ Doorga Pfirmd v. Kesko Pentad Bhawabal Singh v. Maharaja Ua- 

Singhy L. R. f 9 I. A., 27 [-1882]. jendra Pratap Sahoy, 5 B. L. R., 

9 I. L. R., 5 Calc., 425 [1879]. 321 [1870]; Prosonno Goomar Pal 

8 I. L. R., 10 Calc., 007 (705) Ghowdhry v. Koylash Chunder Pal 

P 884 )- * Chowdhrijy B. L. R. (F. B.), 759 

4 1. L. R., 3 All., 812 [1881]. See [1867], 
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party to the former suit in which the same point, had been 
finally decided. In such cases the real ownor may not, after 
standing by, assert his secret title . 1 f s 

A purchaser pendente lite from one of the parties to a 
suit is held to claim through his vendor ajid cannot go behind 
a decree obtained against his vendor . 2 * 

The position, however, of an auction-purchaser at a sale 
for arrears of Government revenue enjoys certain privileges 
conferred by the revenue sale law . 2 Ho is not privy in 
estate to the defaulting proprietor. He does not deri ve his 
title from him, and is bound neither by his acts nor his 
laches nor by any limitation which would not affect the 
Government . 8 In a suit, therefore, by an auction-pufthaser 
against the defaulting proprietor, proceedings between the 
latter and third parties with respect to the title to the land 
are no evidence against the plaintiff . 4 * The purchaser of a 
putni tenure sold at the suit of the landlord can, however, 
only acquire rights higher than an ordinary purchaser by 
private contract to the precise extent to which such pri- 
vileges are conferred by express terms of law . 6 * 

A decree against a mortgagor will not bind a mortgagee 
whose title arose prior to the suit to which he was not a 
party . 6 In Bonomalee Nag v. Koylash Clmnder Deg , 1 it 
was held that a mortgagee in possession, suing for a decla- 
ration that a right of way did not exist, was not bound by 
a decision in a suit between the mortgagor and a third party 
of which he had no knowledge, as the mortgagor did not 
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1 S 'hangar a v. K risk nan, I.L.R., 
If) Mad., 267 [1889]. 

* Hukm Singh v. Zaitki Lai , 
I. L. R„ 6 All., 506 [1884]. 

8 Radha Gobiml Koer v. Rakhal 

Das Mnhherji , I. L. R., 12 Calc., 
82 [1885], See Goluckmonee Do mm 
v. II tiro Chunder Ghose , 8 W. R,, 
62 [1867] ; Kooldeep Narain Singh. 

Government of India , 11 33. L. 

R. {P. C.), 71 [1871]; Boykunto - 

noth Chatter jee v. A meeroonissa 

Khatoon, 2 W. R., 191 [1865], 


* Buzluol Rahaman v. Pran 
Dhan Dntt , 8 W. R„ 222 [1867]. 

6 Ta/raprasad Mittra v. Ram 
Nrising Mittra , 6 B. L. R., Ap. 5 ; 
14 VV. R., 286 [1870], observed upon 
in Radha Gobiml Koer v. Rakhal 
Das Mukherji , I. L. R., 12 Calc., at 
p. 90. — 

• SUamRam v. A mir Begum, 1 . Xj. 
R., 8 All., 324 [1886] ; Dooma 
Sahoo v. Joonarain Loll, 12 W. R., 
862 [1869]. 

i I. L. R., 4 Calc., 692 [1878], 
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represent the entire estate. These decisions proceed upon 
the principle that the ground of privity is property and not 
personal relation.* After a mortgage has been created the 
mortgagor, in whom the equity of redemption alone is vest- 
ed, no longer possesses any estate entitling him to repre- 
sent the interest of the mortgagee in subsequent litigation. 1 2 

In Karuthammi v. Jaganatha , 3 * * a mortgagor obtained a 
decree for redemption which was not executed, and sub- 
sequently sold the equity of redemption to the plaintiff 
who sued the mortgagee for redemption. It was hold that 
the suit was not barred by the former decree, as the rela- 
tion of mortgagor and mortgagee had not been terminated, 
and the right to redeem was inseparable from the relation 
so long as it existed. 

In a Bombay case, however, it was held that a decree 
for redemption, on the default of the decree-holder to pay 
the money declared to he due within the time fixed or the 
time allowed by law for execution, operates as a judgment 
of foreclosure debarring the mortgagor, or a purchaser 
from him of the equity of redemption, from bringing a 
second suit to redeem. 41 

„i A lessor cannot, within the meaning of section 13 of 
the Code, he said to claim under his own lessee. In Ram- 
brahma Clmckerhutti v. Band Kurmolcar , 6 an ejectment 
suit by a landlord was held not to be barred by the dismis- 
sal of a previous suit by a tenant against the same defen- 
dant in respect of the same land. So in Ram Narain Rat 
v. Ram Coomar C h ander Poddar , () decrees obtained against 
the registered tenants of a tenure were held inadmissible 


1 See Bigelow on Estoppel, 5th 

ed., 142. 

9 See I. L. JR., 8 All., at p. 338. 

8 I.L. II., 8 Mad., 478 [1885], See 

ft mi A chart v. Smnattundram, I* 
L. R., 0 Mad., 119 [1882] ;*floy Din - 
kttr Doyal v. Shea Oolam Singh, 22 
W. R., 172 [1874]; contra see 
Anrndh Singh v. Sheo Prasad, I.L. 

R., 4 All., 481 [1882] ; Gan Savant 


v. Narayan Dhond Savant , I.L.R., 
7 Bom. , 407 [1883]. 

4 Gan Savant Bat Savant v. 
Narayan Dhond Savant, I. L. R,, 
7 Bom., 407. 

* 11 C. L. It., 122 [1882]. See the 
observations in Brojo Behan Mitter 
v. Kedar Nath Mozumdar , I. L. R. 
12 Calc., 580 [1886]. 

• I. L. R., 11 Calc., 502 [1885]. 
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in evidence against the real owner of the* tenure who was 
not a party to the suits in which the decrees were obtained 
and who did not claim through the jparties against whom 
the decrees were passed. And a suit by a lessor against a 
raiyat to set aside a pottah is not barred by the fact that 
the pottah has been declared genuine in a suit l\y the plain- 
tiffs ticcadar against the same defendant . 1 

A suit by one member of a family to recover his own Receiver, 
share of certain property having been dismissed on the 
ground that his father was alive it rid capable of inheriting, 
it was held that such a decision was no bar to. a suit by 
the Receiver in the name of the whole family to recover, 
the whole property . 2 * * 

In Ahmad U ossein Khan v. Nihalu.ddiri Khan? a suit Different; 
against an elder brother for maintenance was held by the tltlu ‘ s * 
Privy Council not to bo barred by a previous order made 
upon other grounds dismissing a claim for maintenance 
against the father. The adjudication in the previous suit 
was not between the brothers but between the plaintiff and 
his father, and was based upon a different sort of claim . 8 
In Ruder N a rai n Singh v. Hup Knar? the plaintiff suing 
as next lieir to his uncle was held not ^o be barreif by a 
decision against his father inasmuch as lie claimed under a 
title not derived from liis father. 9 

In Nistarini JJehi v. Brojo Nath Mookopadh/a? mort- Abatement, 
gaged property was sold in execution of a decree against 
the mortgagor and was purchased by the decree-holder. 

The mortgagee sued upon his mortgage making the pur- 
chaser a defendant : but the latter died pending suit, and 
the suit was not revived against his representatives. The 
mortgagee, however, obtained a decree, and the properly 
was purchased in execution by the present plaintiff who 

3 Shaikh Wahid AH v. Naalh 
Tooraho , 24 W. R., 128 [l,S7f>j. 

2 Jntjgunnath Per shad JJutt v. 

Mr. C. S. Hogrj t 12 W. It., 117 
l IS 09]. 


8 I. L. It., 0 Chib., 

L. R. f Ktl. A., 4.7 [ 188:1 j. 

4 1. L. R., 1 AIL. 734 [1878]. 

* 10 C. L. R. f 220 [I882J. f riic 
case was decide^ under Act VIII 
of 1859. 
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now sued to recover possession from the representatives of 
the former purchaser. The Court were of opinion that the 
mortgagee’s suit \pould, under section 371 of the Code, have 
had the effect of res judicata, that suit having abated against 
the representative^. 

When once it is clear that the same right and title has 
been substantially in issue in two suits an adjudication in 
the former will bind the same parties in the latter, although 
other persons may have been added as parties in the sub- 
sequent suit, 1 or though they may have occupied different 
positions on the record. 2 * * * * * 

4 In Go pal Das y. Gopi Nath Sircar , 8 a former suit against 
the defendant for rent was dismissed, the defendant alleging 
that H. and J. were his landlords. The plaintiff again sued 
the defendant for possession, making H. and J. parties. It 
was held, upon the authority of Gohind C hander Koondoo v. 
Taruck ChunderBosef that the former decision being upon 
a question of title was conclusive between the parties, and 
the fact that in the second suit there were other parties was 
immaterial. In Ananda Raman v. Palhjil Nanuf the de- 
fendant alleged in the first suit that he claimed under N, the 
plaintiff contending that he held as under-tenant to 1\, and 
the suit was dismissed. The plaintiff then sued the defend- 
ant and N. It was held that the first decision was no bar 
on the ground that no issue as to the defendant’s title under 
N was decided in the former suit. The question in such 
cases would seem to be whether in the first suit an issue has 
been raised and finally decided or not. 


1 In Mnhhiin v. Muhammad 

Ibrahim , 1 Mad. H. C., 21d [ISliTJ, 

Scotland, C. J., observed : “ The 

Ad Yocate- General contended that 
the fact of another name being 
^introduced as a party, distinguish- 
ed the present case fro^i others. 

But that, cannot be so in this case. 

Otherwise every case of estoppel 

by judgment inter paries might be 

got rid of by introducing a man of 


straw as a plain till or defendant 
in the subsequent suit.” 

9 See 0 obi mi Ch under Koondoo 
v. Taruck Chumler Rose, infra; 
Shadat Khan v. Ami nulla Khan , 
I. L. It., 4 All., 92 [1881]. 

8 12 0. L. It., 38 [1882], 

4 I. L. It. 3 Calc., 14o ; 1 C. L. 
It., 3.i [1877], 

4 I. h, K. f o Mad., ft [1882]. 
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In Zamindar of Pittapuram v. Proprietors of Kolanka J But not where 
the previous suit was by the plaintiffs father against the cition^not^" 
grandmother of the plaintiff the father of the defendants, 
and the sister of their father, to restrain the grandmother claiming under 
from wasting property which had belonged to her husband 
by assigning it to her co-defendant ; but as regards the sub- 
ject matter of the second suit there was no distinct allegation 
in the pleadings of the first suit, nor anything to connect 
the defendant’s father with it or to disclose any claim to 
it on the part of the plaintiff the suit being substantially 
to restrain waste. In the second suit the plaintiff sought 
to recover possession of property mentioned in the plaint* 
in the first suit, stating that it had belonged to his grand- 
mother and that on her death the defendants had taken 
wrongful possession. The Judicial Committee held that 
the decision in the former suit was not a decision in a suit 
between the same parties or parties undpr whom they 
claim, establishing the right of the defendants in the for- 
mer suit to the property in question in the present suit, 
and that the cause of action in the present suit was not 
determined in the former suit. 

Where, without any issue being raised.and tried, certain Roprosenta- 
persons were made parties to a suit as representatives of under 
the deceased defendant (a Hindoo widow), and they Honied i ,rotost * 
at the time that they were her representatives, it was held 
that they were competent to sue to have it declared that 
the decree in the former suit (being a mortgage decree) only 
covered the widow’s life interest, and that their suit was not 
barred either as res judicata or under section 244 of the 
Code. 2 So, in a mortgage suit against the mortgagor and 
A, a person who had purchased the right title and interest 
of the mortgagor, A having died before decree and the suit 
not being revived against his representatives, it was held suit not 

that the decree was not binding on the representatives, dTm rcvivo(I against 

* 

1 I. L. II., 2 Mad., 23; L. It., 777 [1881]. Sec Gaurmoni balm 
5 I. A., 206 ; 3 C. L. It., 265 [1878], v. Jwjul Chandra Audhikuri , I. L, 

9 Kanai Lull Khan v. Sashi It., 17 Calc., 57 [1889). 

Bhuson Biswas , I. L. K., 6 Calc., 
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that a second suit would lie as against them to recover the 
property d 

lies judicata The subject of decrees between co-defendants and their 
co-defendants. effect has to be considered. In Chamley v. Lord Dunsany ? 

° f Lord Redesdale observed : “ It seems strange to object to 
inland. a (j ecrec because it is between co-defendants, when it is 
grounded on evidence between plaintiffs and defendants. 
It is a* jurisdiction long settled and acted on, and the con- 
1 1 S07 I stan t practice of Courts of Equity,” 8 And Lord Eldon, 
in the same case, said : “'Where a case is made out between 
defendants, by evidence arising from pleadings and proofs 
, between plaintiffs and defendants, a Court of Equity is 
entitled to make a decree between the defendants. Further, 
my Lords, a Court of Equity is bound to do so. The 
defendant chargeable has a right to insist that he shall not 
be liable to be made a defendant in another suit for the 
same matter that may then be decided between him and 
his co-defendant. And the co-defendant may insist that 
he shall not lie obliged to institute another suit.” 1 * 3 4 * 
1 18 !"]. In Cottinyham v. Earl of Shrewsbury , f> Wigram, V. 0., 

states the principle more concisely: “ If a plaintiff cannot 
get at his right without trying and deciding a case between 
co-defendants, the Court will try and decide that ease, and 
the co-defendants will lie hound. Rut if the relief given 
to the plaintiffdoos not require or involve a decision of any 
case between co-defendants, the co-delendants will not be 
hound ns between each other by any proceeding which 
may be necessary only to the decree the plaintiff obtains.” 6 


1 lupin lUharn Jiundopadlufa 
v. lirojo Nath Mootdtopadfu/a, I. L. 
Iv., S Calc,, 557 f ISS’2], See, how- 
ever, section #71, Act XIV of 1882. 

a 2 Sell, k Lot, (>*.)() flSOTj. See 
Farqaharson v. Set, on, 5 Russ., 45 
+W4JS]. 

3 lb., 710. • 

4 //>., 718. 

4 5 Hare., 027 [1815]. 

6 fb.ftt S; Jesse), M. R.,in Kenan 
v. Crawford, L. U., 0 (Jli. !>., 2U 


[1877] says: “What right lias a 
Court of .J ustice to investigate a 
claim by title paramount by one 
co-defendant against another? I 
am not aware of any. The answer 
is if you wish to assert these claims 
you must, assert them in a proper 
action . . . Where a plaintiff ob- 
tains relief against one or more 
defendants, arid there are subor- 
d inate questions either necessary to 
be gone into to work out that relief 
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The rule in Cottingham v. Earl of Shrewsbury 1 is stated Kule stated in 
in another form by West, J,, in Ham ehandra IS a my an v. 

JVarayan Mahadeo s : “ There must be a. conflict of interests [ 1886 ], 
amongst the defendants and a judgment defining the real 
rights and obligations of the defendants inter 'se . Without 
necessity the judgment will not be res judicata amongsf 
the defendants, nor will it be res judicata amongst them bj 
mere inference from the fact that they have collectively 
been defeated in resisting a claim to a share made against 
them as a group* 5 ’* It is apprehended that the rule which 
is to be applied in this country is here correctly stated. 

The eases in which a decree has been held to be res 
judicata in this country among c<7-delendai*ts require k) be 
noticed. 

In Sheikh Khoorshed Ilossein v. SSuhbee Fatima it was Applications of 

..... tin; rule. 

held that a, decree tor partition is m the nature of a joint 
declaration of the rights of all the persons # interested in 
the property, and is therefore binding upon co-defendants. 

In Shadal Khan v. Ami nullah KhanJ' a (juestion of 
legitimacy had been decided in a former suit in which the 
parties were co-defendants. On that occasion the present 
plaintiff had supported the cause of the Jdten plaintiff as 
against the present defendant. It was hold that, although 
the parties had in the former suit stood together ill the 
same array, they had been in fact opposed to 'one another, 
and the (juesiion of legitimacy had been finally decided 
be! w eon tiu ■in. 

A similar case is Bissorifp (lossamy v. Gorachand Gox- 
samyS' The plaintiff had as defendant in a former suit 
supported the then plaintiff, his lessee, against the present 


completely for tine benefit of the 
plaintiff, or necessary to adjust 
the rights of the defendants con- 
sequent on the relief so obtained 
by the plaintiff, the Court may by 
inquiries in chambers work out 
the equities between the co- defen- 
dants. But there is no ease pro 
duced in which any such enquiries 


were directed where the plaintiff’s 
case wholly failed.” 

1 M Hare, 027. 

3 1. L. 1C, 11 Bom., 210 [188(5], 

8 lb., 220. 

4 I. L. K., :i Calc., ,V)1 [1877]. 

5 l. L. K. f 1 All.* 02 [ I SSI]. 

0 I. L. 1C, 0 ( ‘ale., 120[1SS2], 

* 24 


<\ LK 



370 


CO-DEFENDANTS. 


No res judicat a 
by inference. 


Pro forma de- 
fendant. 


[part ir. 

defendant. It was held that the title to the mouzah was 
res judicata between the parties, upon the authority o-f 
Govind C hander Koondoo v. Tar uck Chunder Bose } To 
the same effect is the case of Venkayya v. Narasamrna , 2 
the principle *of decision being that where a matter in dis- 
pute in a suit has been the subject of active controversy 
between the parties as co-defendants in a previous suit, they 
are precluded from re-agitating the same matter. 

The rule is, however, different where the decision in the 
previous suit has been between the plaintiff and the defend- 
ants collectively, and the relief given to the plaintiff lias 
not involved the decision of any question between the 
defendants inter se. In such a case there can be no res 
judicata by inference between the defendants. 

In Jumna Singh v. Ka ma r-un~nissa* a Full Bench of 
the Allahabad Court held that the finding, in a previous 
suit to enforce a right of pre-emption against the vendor 
and the purchaser as defendants, was between the plaintiff 
and the defendants collectively, and did not preclude the 
purchaser from suing the vendor to establish the sale. The 
Name Court held, in B hag want Singh v. T< j Kuar* that the 
finding in a previous suit, in which the [Kirties or those 
under whom they claimed were defendants, to the effect 
that h certain family was joint, was not a determination of 
the matter among the defendants enter se, and could only 
he res judicata as against the former plaintiff and those 
claiming under him. 

I he case of a pro forma defendant, and that of a defend- 
ant who does not appear, was considered by two Full 
Benches of the Calcutta High Court. In Brojo Behari 
.Mdler v. fvedar i\ at k MozanuiarJ one Uma Churn brought 
a, suit against the defendant to recover a tank claiming 
as tenant of one Brojo Beluiri, who was made a pro forma 

* L L * R y 3 1*8 [1877]. « I. L. R., 8 All., 1)1 [1885], dis- 

I. L. K., It Mad., 2U4 [1SS7]. tingiiislnng Shaded Khan v. Amin - 

.See Madhari v. Kelu % I. L. R., uliah Khan, l. L. R. f 4 All., 92. 

15 Mad., 2 04 [US92]. 

9 1. L. U.,.3 All., 152 [1880]. 


* I. L. R„ 12 Calc., 580 [1886]. 
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defendant, and who suppported the plaiutifF s case. The 
suit was dismissed. Brojo Behari then sued the defendant 
for the same matter. The Court held that the suit was 
not barred, observing : “ No doubt m the former suit the 

matter now in issue was also in issue and was formally deter- 
mined, but that suit was not 4 between the same parties ’ 
as this suit 4 or between parties under whom the parties 
in this suit claim.’ The plaintiff is the landlord of the 
plaintiff in the former suit, and cannot he barred by the 
decision of that suit, which was between his tenant, a third 
party, because he was joined as defendant with tliat party. 

It is sufficient to point out that the conduct of the suit , 
was not in his hands.” This delusion has been dissented 
from in Madras, impliedly in Chanda v. Kunhamed f and 
expressly in Mad had v. Kelu? 

In Sure mler Nath Pal Chowdhrjj v. Brojo Nath Pal Kfiod of non- 
Chowdhryf the parties were co-defendants f\.\\ a previous , 1 i , i K ' ,uancu 
suit brought by another co-sharer to recover rent from the 
present defendants. The present plaintiffs did not appear, 
and it was held that rent was payable as claimed. The 
plaintiffs then sued to recover their share of the rent. The 
Court held, that the decree in the prev’pus suit did not 
operate as res judicata, and was not admissible as evidence. 

Upon the first ground the Court observed: 44 We think it 
clear that no question of res judicata can possibly arise. 

The test is mutuality. If the former suit had been dis- 
missed could it have been said that the now plaintiffs were 
barred. Apart from res judicata, the question whether 
the decree referred to was admissible in evidence is, we 
think, concluded by the two Full Bench eases. — (xitjju Lad 
v. Fat teh Lai * and Brojo Behari MUter v. Kedar Nath 
Mozumdar f ” 

The Full Bench cases do not expressly recognise the 

distinction drawn in I tame hand ra Narayan v. Nara> fan 

• ' * * 

1 I. L. R., U Mad., 325 [1891]. 4 1. L. U., 0 Calc., 171 | ISSOj. 

2 1. L. R., 15 Mad., *201 |IS92]. * I. L. U., 12 Civic., 5'SO [JSSOf 

8 I L. R. t lM Calc., :Vd [1886]. 
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Makadev} It may bo doubted whether their effect is not 
to weaken the rule of res judicata as between co-defend- 
ants, and the earlier eases in Calcutta are to the same 
effect . 1 2 

Res judicata The rule that a judgment obtained against one or more 

iti the case of . . . ' J J n . . n . 

joint eoutrae- ol several joint contractors or joint wrong-doers operates 

wroinMlticwf as a bar to a second suit against any of the others has been 
applied in this country. This rule was laid down in King 
v. Uoare 3 by Baron Parke in the Court of Exchequer and 
was followed in Brins mead v. Harrison* in the Exchequer 
( Iiamber, and by the House of Lords in Kendall v. flam'd - 
ton*' and rests upon the principle that where there is one 
cause of action, whether against one person or many, that 
cause, of action is charged into matter of record by the 
judgment of a Court of record by the operation of mer- 
ger. 

Rule applied The rule is first recognised in Nidhoo Lull (dmmlhrtf 
v. Slun fire .Lull , (i where the plaintiffs, after electing to treat 
a bond as mortgaging the shares of two of the members 
of a family, and executing a decree against those shares, 
sued, the other members of the family on the allegation 
that the loan was taken on their behalf. Couch, C. J., ob- 
served : “If there is a joint contract, not a joint and 
several but a joint contract, and that is all this can be, ami 


1 i. h. k. n Rom., 210 [ issaj. 

9 See Mm l ho Mokee Ihlhee v. 
Canya Coriml Mum lie, W. It, 
INlil, *201) ; Ham (Via ml Soinardar 
v. Kola Chand Ctoirke. limit y , 1 

W. R , 287 1 1 Still : Maifhoo Persian! 
V. txdljee Shahoo, 9 W. R., 557 
[ 18(18} ; Kaiee K inker v. Krista 
M iiHtjul, 11 W. R., 4H2 [1 Still) ; 
Obhoy Churn. Namier v. Bhoolma 
Mohan Mojoonular , 12 W. R., 524 
7* 70]; K faint Chumler Chose v. 
KisJun Cold m l Deb, Ui*\V. R., 128 
[1871 ) : N obi it Chinnier /hiss v. Nim 
Charul Doss, 17 W. R., 191 [1N72| ; 
Ha niessnr Chosf v. Azeein Joardar, 
17 W. R. 575 [4872] ; Ain AN v. 


Jwjijid (-hander Hoy Chou'dhrtf , 
25 W. U., 110 [187(1]. 

8 15 M. & VV., 494 ( 1814]. 

4 L. R., 7 0. R., 547 [1872]. 

5 L. It., 1 A]). Oa., 505 [1879]. 

Set; the recent ca.se of Hammond 

v. Schijlehl, L. R., 1 Q.R., 91 (455), 
where the (consent of Die defen- 
dant. (one of two joint contractors) 
to the setting aside the judgment, 
was held not to enable the plain- 
tiff to sue the other joint contrac- 
tor. 

6 10 R R. R., 200 [1872], dis- 
senting fioni Hamnath Roy Choir 
dhry v. Chumler Sukhur Motto pat- 
ter, 4 W. R., 50 [ ISfvVj. 
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a party sues upon it and gets judgment,, be cannot bring a 
fresh suit against, the persons who were jointly liable but 
were not included in the former suit*” 4 , 

In a subsequent Calcutta case, Ilemendro Coomar Mul- 
ti rk v. Rajendro hall Moomhee , 2 the rule was slated to 
be one of principle and not merely of procedure, and sec- 
tion 43 of the Contract Act was hold not to create a joint 
and a several liability in each case, but merely to alloW the 
promisee to sue one or more of the promisors in one suit, 
thereby preventing the defendant from objecting that his 
co-contractors ought to have been sued with him.*' “ There 
is/' said Garth, 0. J., “but one cause of action for the in- * 
jiired party in the case of either a joint contract or adjoint 
tort ; and that cause of action is exhausted and satisfied by 
a judgment being obtained by the plaintiff against all or 
any of the joint contractors or joint wrong-doers whom he 
chooses to sue.” * 

It is pointed out, in the case last cited, that the rule may 
operate to bar a creditor from pursuing his remedy against 
a debtor who is out of the jurisdiction. 8 

The above cases were distinguished in Dhnnpnt Simjh Rule. othor- 
v. Sham Sounder Milter* where the plaifit.iff, after suing ] !,in t. nlwi sov- 
some of his co-sharers in a putni for arrears of rent, dis- oral llal,1,lt - v * 
covered that they 1'iad sold their shares to t]ie defendant. 

He applied unsuccessfully to have the defendant made a 
party to that suit, and subsequently sued him to recover 
arrears in proportion to his purchase, the former decree re- 
maining unsatisfied meanwhile. The Court hold that the 
relation between the defendant and his vendors gave rise 
to a separate liability, and that a decree against one of sev- 
eral joint and several promisors will out satis/aeiion, would 
not bar a second suit. In Lawless v. Valent ta Laudimj 
and Shipping Co. 1, a decision in a suit against a banian was 
held not res judicata in a suit for the smne money against 

1 10 B. L. It., 204. 

* I. Jj. R. t 3 Calc., 353 [lsts]. 

* See 19 & 20 Viet., c. 97, s. 11. 


4 I L. II., r» talc., 291 ( j.S7!)|. 

5 I. L. It., 7 Cal A, 027 lissl j. 
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a manager, the liability not being joint but being based on 
distinct contracts. 

Madras. The doctrine has been applied and distinguished in Mad- 

ras. In Gurusami Chetti v. Samurta Chinna Mannar 
ChettiJ the plaintiffs obtained a decree for a money debt 
against one Virargava, wbo with his infant sons constitut- 
ed a joint trading family. Execution haring issued against 
a certain property, the mother of the sons intervened and 
the attachment was raised. In a suit against the sons to 
obtain a declaration that the house was liable to attach- 
ment, it was held that the scope of the decree could not be 
extended so as to make the other coparceners liable, the 
(anise of action being one and indivisible, and the plaintiffs 
having exhausted their remedy. In Choekalinga Mudali 
v. Subharaya Mudali? a creditor obtained a decree against 
a member of an undivided family in respect of certain 
property hypothecated by him, and attached the property, 
but on the other coparceners intervening their shares were 
released. The creditor then sued to have it declared that 
the shares released were liable to attachment, and proved 
that *the debt had been incurred for purposes landing on 
the family. It was held that the coparceners not being 
parties to the former suit their shares could not be effected 
by the decree. 

Bombav. And in Bombay the rule has also been recognised. In 

Lnhnidas Khhnji v. Pur shot am Jlaridas , B a decision upon 
section 43 of the Contract Act, it was held that a plaintiff 
suing a firm may proceed against some of the partners, 
allowing bis remedy against the others to be barred. 

Where plain- Conversely, a judgment recovered by one of several joint 
a suit^ninst 11 ^ ( ^ ) f ()r - cannot be pleaded as a defence to a subsequent 
one of several action against the other joint debtors in respect of the same 

joint debtors. ' ' , 1 

* uause, unless the plea shews that the judgment was re- 
covered on a ground which operated as a discharge of all. 4 

4 Phillips v. Ward , 2 II. & C., 
717 11863]. 


1 T. L. R., 5 JVlad., 37 [1881]. 
® I. K. R., 5 Mad., 133 [1882 1. 
u f. L. R., U liom., TOO [1SS2J. 
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Explanation V to section 13 provides that where persons Private rights 
litigate, bona-fide^ in respect of a private right claimed in common] 11 
common for themselves and others, all persons interested 
in such right shall, for the purposes of the section, he 
deemed to claim under the persons so litigating. 

It lu 
only to 

meat or other right by one common title, as for instance, l 18s0 h 
where the inhabitants of a village claim by custom a right 
of pasturage over the same tract/ of land or to take water 
from the same spring or well. 1 In the case bow cited 
Gopal (Thunder sued Koylas Chimder to establish bis right* 
to build a wall across a drain, and, the latter having *et up 
his prescriptive right to use the drain, it was held that no 
such prescriptive right existed. One Kalishunker then 
sued Gopal (Thunder claiming to use the same easement, 
and the latter pleaded that the previous judgment operated 
as res judicata and that Kalishunker was claiming under 
Koylas (Thunder within the meaning of the explanation, 
and the lower Courts so held upon the ground that the 
right claimed by Koylas in the former suit was a [private 
right which he claimed in common for himself and others. 

Garth, 0. *1., and M it ter, J., however, held that the claim 
of each owner was essentially a separate claim in respect of 
his own premises. 

In JJazi.r Gazi v. Sonamonee Ilasmfi it was said that , *eopc amt 

. ,, . , ,, , . meaning of t he 

the explanation would not nave the effect ot making a *xplauatinn. 

judgment, obtained against one co-sharer in certain pro- 
perty, conclusive against another co-sharer where the suit 


is been held in Calcutta that the explanation applies Kalishunker 
cases where several different persons claim an ease- cimnicr nlltt 


1 Kalishunker Doss v. (/opal 

Ch under Dult f I. L. R., 6 Calc., 
49 [1880], citing ArleM v. Ellis, 7 
n. & 0., :UG [1827] ; Blemtl v. ^re, 
gonning, 3 A. k E., 554 [1835]. It 
in doubtful if the explanation 
applies to cases like Archakam v. 
Udayayiry , 4 Mad. H. C., 249 
[1809] (right to receive honours as 
priest of a temple) : Krishnaruhhut 


v. Lukshmnanhhal , 1 Rom. H. O., 
141 [18(44] (right to fees for heredi- 
tary services). In Kalikmla Surma 
v. (/ouri Prosad Surma, I. L. R., 
17 Calc., m [1,890], (a suit to estab- 
lish a rigid to the regular offerings 
made in a temple) it was held that 
all the parties interested should bo 
before the Court* 

9 I. L. R. , 0 Calc., 31 [ISSOj. 
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Madras. 


Allahabad. 


did not purport to have been litigated bond fide in respect 
of a right claimed in common by both. And in Vasudem 
v. Narayana 1 the opinion was expressed that the explana- 
tion does not refer to the case of a defendant at all, hut 
only to the case of a plaintiff. 1 2 But the explanation is 
framed in the widest possible terms. 

It seems also to have been assumed in some of the 
Madras cases that the explanation applies to suits for land, 
in Madhamn v. Keshavan , 3 a decree, in a suit brought by 
one of five trustees of a certain devasam to recover trust 
property? was held to be a bar to a second suit brought for 
rtlie same purpose by another trustee who was not a party 
to thd first suit on the ground that lie must he deemed to 
claim under the plaintiff in the first suit. It was, how- 
ever, pointed out in Varanakot Narayanan v. Vamnakot 
Narayanan , 4 that whereas section 30 of the Code may 
embrace claims of a public nature. Explanation 5 is con- 
fined to private rights, but in that case (a suit for land) it 
was held that the members of a Malabar tarwad claim 
under a karnavan, suing as such, within the meaning of 
the explanation. 5 

In Ram Naraiti v. Bislieshur Prasad* a decree obtained 
against two members of a joint Hindu family for trespass 
to a wall, the plaintiff’s right thereto being declared, was 
held not to hind a third member since the defendants did 


1 I. L. it., 6 Mad., 121 (126)[1882J 

0 “ Explanation 5 of section 13 
of flu* Civil Procedure (’ode has 
been sometimes regarded as au- 
thorising a departure from the 

usual procedure, and as making a 

decree landing cm a person not a 
party, where the person who was 
actually the party defendant was 
jointly interested with him in the 
.subject-matter of the «uit and 
dvfmdr.d the? suit bond jitle ; but 

Hazir Vaze.e v. Sonamowe Dassee 
is an authority t^e other way, and 
the explanation does not seem to 


me to refer to bond Jiff a defences 
but bond Jbh< claims,” par limes, 
at pp. 1*20, 127. 

8 I. L. It., 11 Mad., m [1887b 
Vasndfiran v. Narayana , 1. L, It., 
i > Mad., 121 [18821. 

4 I. L. R., 2 Mml., 328 [1S80J. 

5 It is now settled that every 
member of a tarwad is entitled to 
be made a party or to ha ve notice 
in suits by or against the karnavan. 

Iftiachan v. Ydappan, I. L. It., 
8 Mad., 484 [188*7], see supra f 
p. 300. 

6 I. L. R., 10 All., 411 [1888]. 
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not claim any right in common for themselves and others, 
within the meaning of the explanation. # u I think/' said 
Edge, C.J., “ that we should be carefitl yi applying Expla- 
nation 5 of section 13 of the Code of Civil Procedure, and 
that the explanation should not be applied to any case 
which does not come within the very wording of that 
explanation.” 

if the operation of the explanation he restricted toVights Ts tho 
of fishery, pasturage and the like, as held in Calcutta, the ru; ,<i with 
rule that all persons materially interested in the subject- s * ,i() ' 
matter ol' the suit are to be made parties won Iff seem to 
have been dispensed with, 1 2 and the explanation stands clear 
of the provision in section 30 of the Code which requires 
the permission of the Court to ho obtained when one or 
more persons, out of a numerous (‘lass who are in the same 
interest, seek to sue or defend on behalf of all the persons 
interested. Upon tins construction it is obvious that it 
would be impracticable or at least very inconvenient, to 
give notice to all the persons interested in such a private 
right. 

In Thanakoti v. Muniappa* it is broadly stated that the 
explanation is to he read with the provisions of section 30, 
and the principles to he found in that section.. Five 
raiyats sued to obtain a declaration that they were entitled 
to the exclusive use of the water in a certain channel by 
day. One of the plaintiffs, A, had unsuccessfully sued two 
of the defendants and others for damages for the loss of his* 
crops consequent upon the diversion of the same, channel, 
alleging that lie and other raiyats of his village were enti- 
tled to the water in the day, the defendants being entitled 
to the user at night. The Court held that, if section 30 
had been followed, the defence of res judicata might have 
succeeded against the plaintiffs as well as against A. There 


1 See CtH'khuru v. Thompson, 10 noth ('hovvlree, \Y. K , 1801, 1(57 ; 

Yes., 22 1 [1S0DJ. B1aU< more v. The lilotnoroonshire 

2 I. h. R., S Mad., 490 [1S8T>]. (Hum l *2 <!?., M. & U., i:« 
See Muumohfui Simjh v. Amrit- [ 1 S *>.">]. 
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is, however, authority in Madras to the effect that expla- 
nation 5 is not limited to the case of a % suit in which the 
provisions of section 1 2 ' 30 were complied with. 1 

If the provisions of section 30 are to be read as incor- 
porated with section 13, so as to make the leave of the 
Court necessary in the ease now under consideration, it is 
difficult to see why the explanation should have been 
enacted. 


1 See Varanakot, Narayanati v. Kola Eradi , I. L. R., 10 Mad., 79 
Varanakot Narayanan, I. L, R., (82) [188(5]. 

2 Mud., :&S [1880]; Sri Deri v. 



CHAPTER IV. 

Matters in Issue and Matters Incidental 
and Collateral. 

Decree how to ho construed — English authorities— Rule in India: — The judg- 
ment and the record may he looked to,*and in some cases the conduct of 

the parties after the decree— Kali. Krishna Tayords case [1S88]. Tim 

Secretary of State v. Durjihhoi/ Sinyhl 1892] — Definition of decree — Question 
whether the issue was substantially decided one of, fact —Rule in. J) aches* 
of Kinyston’s case and in Barrs v. JaH’mn — -The question must h^ve been 
in substance part of the cause of action — Matters incidental — The matter 
must ha ve been alleged and admitted or denied — A question may have been 
put in issue and decided in a cause relating to a different subject-matter 

— Issue as to Adoption Waste— Ejectment — Document— Question of title 

in Land Acquisition case — Malik aim,— Principal and agent — Mofussil suit, 

accounts- Interest Satisfaction of bond — Issue as to area of land — Rent 

suits— Set-off of previous claims — Status — Title, Deshpnndc vatan— Mort- 
gagor and mortgagee — Decree modified on appeal — Decision erroneous in 
law— Claim included in previous suit but not put in issue -Issue need 
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— Matters not entertained by Appellate Court -Matter ad vnlMly. left 
undetermined — Findings not embodied in decree but upon which the 
Court has expressed an opinion — Kiamut Khan v. Vhadn Jin id ta [1880] 
and subsequent cases. 

Estoppel by Judgment results from a matt pi* having 
been directly and substantially in* issue in a former suit, 
and having boon therein heard and finally decided. 1 Thc« 
question lias not always been free from doubt as to what 
may be looked to, in order to see what has been in issue 
in a previous suit, and what has been actually decided. 

In Hunter v. Stewart 2 Lord West bury, L. ( k, refers to 
the rule that one of the criteria of the identity of two 
suits, in considering a plea of res judicata, is to enquire 
whether the same evidence would support them both, and 

1 Kali, Krishna T ay ore v. See- 1G (dale., 173; L. It., 15 LA., 18G 

retar y of State: for India, I. L. lb, [I KHS]. * 

* 4 De G. F. and J„ 1G8 [1KG1], 
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be construed. 


English 

authorities. 
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appears to consider that the question, whether a former 
decree operates as res judicata in a subsequent suit, depends 
upon a comparison of the two records. In Robinson v. 
Duleep Singh , 1 the Court of Appeal held that Lord Justice 
Fry had construed the issues in a former suit too rigidly, 
and that the decree and the pleadings must be taken into 
consideration. Lord Justice James observed : “ The issues 
are only a proceeding in a cause for the purpose of ascer- 
taining a fact for the guidance of the Court in dealing 
with the right ; and what determines the right is the decree, 
and in order to determine what the decree really decides 
it is essential to see what were the rights which were in 
dispute between the parties and which were alleged between 
them. Because, if the Court had gone beyond the rights 
which were properly in issue between the parties, the decree 
of the Court would be absolutely null and void .” 2 * * * And 
in Houston v. Marquis of Sligo 6 the pleadings and the 
judgment in the Irish action were looked to to ascertain 
whether the controversy was the same in both suits. 

PvuU in India. The rule in this country appears to be that, although the 
«nd uSoni decree in a former suit operates as res judicata, the decree 
limy 1 10 looked j s [ () | >0 construed with reference to the pleadings and 

to, and in sonic * ^ 

c;iso.s the eon the record in order to see what was in issue. Even the 


1 L. It., 11 Oh. !>., 788 [187s], 
In In re May. L. R., 25 Oh. I 
230. Pearson, J., referring to this 
case, .said: “ l find that that case 
simply decided, what really need- 
ed no decision at all, that, if a 
decree of that Court is capable of 
more than one construction, you 
must, in order to ascertain what is 
the proper construction, look at the 
pleadings in the action to discover 
what was the issue which the Court 
intended to decide.” 

2 lb. 813. 

" L. R., 29 Oh. I)., 44S (455) 

1 1SS5J per Pearson, J. “ It is clear, 

1 apprehend,” said Sir G. Mellish, 


L. J., in In re Bank of Hindustan, 
Chi na a m / Japan [ L . R . , 9 ( ’ 1 1 . A p. , 
p. 25 (1873)], “ that the judgment 
of the Oourts of Oomtnon Law is 
not only conclusive with reference 
to the actual matter decided, but 
that it. is also conclusive with re- 
ference to the grounds of the de- 
cision, provided that from the jud<j- 
ment itself the actual rounds of 
the decision can he clearly discover- 
ed f And in Ed an v. Bechun 
[H VV. R., 170] Phear, J., ob- 
served : “ The matter conclusive- 

ly adjudicated upon in a suit, inter 
partes is generally to be sought 
only by a comparison of the plaint 
with the judgment.” 



CHAP. IV.] DECREE HOW TO BE 'CONSTRUED. 


381 


acts of the parties immediately after the decree are very duct of the 
important to fix the meaning of indefinite terms in the tho^ocreo. 01 
decree. 1 * , 

In Kali Krishna T ay o re v. Secret ary of State for India? Privy Council 
a suit to recover certain lands as being a reformation on 
the original site of the plaintiff 5 s zemindari, and to have 
it declared that certain revenue proceedings by which the 
land had been settled with the defendant should *be set 
aside, the Calcutta High Court held that a decree of the 
Subordinate Judge in a previous suit operated as an es- 
toppel. But on referring to the judgment happen ml 
that the Subordinate Judge gave as his reason for d ism is-, 
sing that portion of {he claim that, so long as a certain 
order of the Superintendent of Diara Surveys remained 
in force, the plaintiff's right to those excess lands must 
be considered as either extinguished or in abeyance, and 
he was not therefore then entitled to recover them. The 
High Court observed : “ The decree as it stands constitutes 
the record of the rights of the parties, and it is the source 
that defines the limits of the estoppel arising from the 
proceedings. AVc cannot look to the judgment as we were 
asked to do in order to qualify the effect, of the decree.” 

But the Judicial Committee said: “The High Court T V lii Krix1,,1;l 

. . /v t i i T;i.i'oi , o\s cats o 

have given to the decree an effect directly opposed to [lsssj. 
what was intended bv the Subordinate Judge, it being 
clear that lie only intended to decide that the plaintiff was 
not then entitled to possession. The law as to estoppel by 
a judgment is stated in section (> of Act XII of 1871), and 
section .13 of Act XIV of 1882. It is that the matter 
must have been directly and substantially in issue in the. 
former suit, and have been heard and finally decided. In 
order to see what was in issue in a suit, or what lias been 
heard and decided, the judgment must be looked at. The 
decree, according to the Code of Procedure, is on If to 

1 See Secretary of Slate for India 2 T. L. R. 10 Calc., 17.‘t ; L. K 

in Council v. Durjibhoy Singh , L. 15 I. A., ISO [ISfyS]. 

R., 19 1. A. f 09(74)11892]. 
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state the relief granted, or other determination of the suit. 
The determination may be on various grounds, but the 
decree does not sljpw on what ground, and does not 
afford any information as to the matters which were in 
issue or have been decided.” 1 

The Secretary In Secretary of State for India in Council v. Ihtrjihhoy 
purhijhoy Singh 2 * * * * * the Judicial Committee construed a decree by 
Smgh [1892]. re f eretice to tli o acts of the parties immediately after the 
decree. In that case the decree-holders in 1865 had ob- 
tained against the Government a decree for possession of 
the lands in suit, but neither in the plaint nor in the 
.execution-proceedings were the lands in suit described 
with sufficient certainty, and the lands were therefore de- 
marcated and possession taken in a manner subsequently 
approved by the revenue authorities. In 1883 the Govern- 
ment sued to eject the decree-holders, alleging that they 
had obtained possession improperly. The, Judicial Com- 
mittee were of opinion that the lands so demarcated must 
be accepted as covered by the decree, there being very 
strong reason to infer that possession was rightfully taken 
in execution of the decree, and that the matter was there- 
fore res judicata between the parties. 

Findings not The Privy Council appear to overrule as to this point 
embodied m , ; . . . 1 . . . 1 

decree. certain decisions in this country in which it has been held 

that it is incumbent on the parties to see that all the ma- 
terial findings in each case are embodied in the decree so 
that the decree may be in conformity with the judgment ; 
and if this is not done the decree will be taken as con- 
clusive evidence of what is res judicata. 8 The subject is 
further considered at the close of the present chapter. 


1 //>., 192, 193. tiouJayaf-jU Singh 

v. SarabjU Sinyliy I. L. R., 19 Calc., 

Ia9 (172); L. U., 18 I. A., 165 (170) 

[IS<X]. “ When a decree simply 

dismisses a suit, it is necessary to 
look at the pleadings and judg- 

ment to see what were the points 

actually heard and decided.” It 

has recently been held at Allaha- 


bad that if a decree is specific, and 
is at variance with the judgment, 
the statement in the decree is to 
prevail. Imlarjit Prasad v. Itichha 
Mai, I. L. R,, 15 AIL, 3 [1892]. 

3 L. R. t 19 I. A., 09 [1892]. 

3 See Kiamul Khan v. Phadu 

Jiuldia , I. I;. R., 0 rale., 519 

[1880] ; Ihrarakvnda Narattamma 
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In Laehnan Singh v. Mohan} Stuart, C, J., appears to have 
enunciated the correct rule. 46 It appears to me . . that we 
may look not only into the judgment blit into the plead- 
ings to see what the decree really rneahs. . . As to the 
decree itself 1 hold the opinion very strongly that, where 
it is ambiguous or imperfect as to any essential particular, 
it may be read with the judgment and the record. £sor is 
this view of the legal quality of a decree inconsistent with 
the definition of a decree given in s. 2 of the Code, where Definition of 
it is defined to mean 4 the formal order of the Court in dtcm " 
which the result of the decision of the suit or other judi- 
cial proceeding is embodied.’ This definition in no way 
prevents us from looking into the judgment and record, in 
in order to a correct understanding of the true meaning 
and intended application of the decree as formally drawn 
up.” 2 

The question whether an issue has substantially been Question 
raised and decided appears to be a matter of fact to be do- 
termined upon the circumstances of each particular case. 3 suhs, ;' in b al, * y 

1 ^ 1 decided is one 

It is apprehended that a finding which forms no pari; of <>* f ^fc. 
the decision in a ease, and upon which the decree is no 
way based, can never operate as res judicata. 

The rule as laid down in The Duchess of Kingston s case & Rulo.in 
and iu Bares v. Jackson b has been approved by LdVd Sel- )11H 
borne, L. 0., in The Queen v. J latchings} and lias been f 1 m 

frequently affirmed by the Courts of this country in the Jack* The 
terms of Sir William I)e C rev’s judgment in The Duchess ^ U(l ° nicllt 


v. DfCaral'onda Kan ay a , I. L. K., 
I Mad., 131 [1881] ; Annmyabai 
v. Hatch aram, Hand ur any , I. L. It., 
7 Doth., 404 [1883] ; A rata v. Kap- 
pa, I. L. It., 8 Mad., 77 [1884]; 
Jamaitunnissa v. Lulf unnusii , I. 
1j. It., 7 All., GOO [1885]. Hut see 
the recent case of Indarjit Prasad 
v. Hichha Hal , I. h. R., 15 All., 
3 [1892]. See pp. 598 -401, infra . 

1 I. L. It., 2 All., 497 [1879]. 

2 lb., 498, 9. See contra the dis- 
tinction between ‘ judgment ’ and 


‘decree’ drawn by Straight, J., at 
p. 509, 510, adopted by the Full 
Bench in Jamaittmnituta v. Lut- 
funnism , I. L. R., 7 All., GOG. 

8 S oeOirdhar Manordas v. Daya- 
bhai Kalubhai , I. L. It., S Bom., 
180, par West, J. [1882]. 

4 2 Sin. L. Oas., 9th ed* 812. 
Sec pp. Till 818, mpra. 

* 1 Y & C. 585 See pp. 510-323, 
supra. 

• L. R., 0 Q! B. I),, 300 (304) 
11881]. 
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must have i»ef.m of Kingston' $ cas^ 1 and in those of the judgment of Knight 
-Bruce, V. 0., in Barrs v. Jackson. 2 The judgment to operate 
as an estoppel nufst have been directly upon the point, and 
no finding as to any matter incidentally cognisable, or to be 
inferred by argument from the judgment, can operate as 
such. Provided the immediate subject of the decision be not 
' withdrawn from its operation so as to defeat the direct 
object of the decision, the parties may litigate matters in- 
cidentally or collaterally in issue between them for any 
other purpose as to which, they may come in question. 

In Ron Bahadur Singh v. Luc ho Acer 3 their Lordships 
.of* the Privy Council say : — “ Having regard, however, to 
the subject-matter of the suit, to the form of the issue, and 
to some expressions of the learned Judge, their Lordships 
are further of opinion that the. question of title was no 
more than incidental and suhsidiari/ to the main question , 
viz., whether any and what rent was due from the tenant, 
and that on this ground also the judgment was not con- 
clusive/' 1 ' 

Was the It is conceived that the test to be applied is whether the 

£^[,,,, 1 ; question decided in the previous suit was in substance part 
'Actioii etmS ° 01 ^ K ‘ calI5(> °f action, or whether it was only ancillary to 

the main cause, and that the cases arc to be considered 
from this point of view. 

The cause of action cannot be said to have been heard 
and determined in a former judgment unless it was put in 
issue and directly determined. 44 It may he,” observed 
Couch, C. J., in Shib Nath Chatterjee \. JS nbo Ki.shcn Chat - 
terjeej- “that in that judgment there is a finding which 
may have some bearing upon that issue, or his judgment 

1 Soo M uesam nf ICO mi v. Munm 
mat Rcchan, 8 YV. It., 17/ [1807]; 

Kiinhifd hall v. Rad ha ( 'hunt, B. 

L. B, , Sup. Vol., M2 1 18()7] ; 

A/ahima Chandra CJuicLcrbiUhj v. 

Raj Kumar Chnclrrhuffy, 1 B. L. 

K. (A. 0).,1 [ISfiS]. 

a Sue Ooma Chyrn Duff v. Rcrk- 
irith , 5W. It. (Act X, Bn.), 31180UJ; 


Mod ha a Ram 1 hoi v. Boydonafh 
Dons, D YV. It., 51)2 [ 1 SOS J : ' Conroo 
('hunt Sircar v. lirija Nath Dhnv , 
24 YV. It., Ill [187")]! 

8 I. L. K., 11 (A ilo. f Ml ; T t . U., 
121. A., 23 [1884]. 

4 lb. 

5 21 YV. It., ISO [1874]. 
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may contain observations applicable to such an issue ; but 
he (lid not directly determine it. Any opinion which he 
may have incidentally expressed canrtbt # be considered a 
finding upon the issue so as to make his judgment in the 
former suit a determination of the cause of action in the 
present suit.” 1 2 

“ Section 13 of the Code of Civil Procedure,” said their 
Lordships of the Privy Council in Jag at. jit, Singh v. Sarah - 
jit Singh* “does not enact that no property comprised in a 
suit which is dismissed shall be the subject of further liti- 
gation between the parties. What it does enact IS that no 
Court shall try any suit in which the matter directly and 
substantially in issue litis been directly and substantially in 
issue in a former suit, and has been heard and finally de- 
cided.” 

Having regard also to the terms of Explanation I to 
section 13, it is notAmfficient that in order to constitute 
a bar of res judicata an issue should have been raised and 
incidentally decided, but it must appear that the matter re- 
ferred to was alleged by one party and either denied or 
admitted expressly or impliedly by the other. 3 And the 
issue must further have been a material one.* 

Explanation 1 is well illustrated by the case of W Haiti 
Urgant v. Nnr Khan, h where the defendant, ii/ a suit for the 
value of bricks taken from a kiln, claimed a moiety of the 
kiln as belonging to him. It appeared that in a previous 
suit, in which the plaintiff claimed the moiety by right 
of inheritance,- an issue was raised as to the ownership of 
that moiety, and was decided in the defendant’s favour. 
The former decision was hold to work an estoppel, the de- 
fendant’s allegations having been expressly denied by the 
plaintiff in the former suit. 


1 21 w. R., 189. 

2 1. L. R., 19 Calc., 159 (172) 
[lS91j. 

8 See Shama Churn ChaW rjee v. 
Profiunno Coumar dialler jee Sanli 

(\u<; 


luvrm, 5 C. R., 251 [1879]. 

4 Dahoo Munch r v. Gopm Ntmd 
Jim , 2 W. R., 79 [I«65]. 

6 1. L. R„ 5 All., 511 [L8s:j]. 

2 ft 


Matters 

incidental. 


Explanation I. 
The matter 
must li; i v*.. 1 *i i'll 
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denied or 
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A question Fur tlier, an estoppel may be binding upon the parties 

deciUe'l'iii a U1 although the former decision related to a subject-matter 
different to that in suit. In Rajah of Rif fa par v. Sri 
subject-matter. Rajah Row Buchi Sittaya Gam, 1 the plaintiff claimed as 
the reversionary heir of one Venkata Surya, the son of 
one Buchi Tamayya, who, as the plaintiff’ alleged, had been 
adopted by his father’s father. The defendants relied 
upon' a decision in which, as they contended, it had been 
conclusively determined, as between the plaintiff’s father 
and Buchi Tamayya, that Buchi Tamayya had not been 
adopted. The former decision did not relate to the same 
' property. Their Lordships of the Privy Council distin- 
guished the erases of Out ram v. More wood 1 * 3 and Barr s v. 
Jackson j and cited the observations of the Judicial Com- 
nntt.ee in Krishna Behan Roy v. B rojexwan Chowd ranee* 
as to the construction of the expression “ cause of action;’ 
holding that it had been determined in the previous suit 
that the plaintiff’s father and Tamayya won 1 not brothers 
because Tamayya had never been adopted. “In fact,” 
said their Lordships, “ the allegation of the plaintiff” is 
substantially this : that Venkata Row (the plain tiff’s father) 
had a right to <ay that Buchi Tamayya was not adopted 
when the establishment of his adoption would have given 
him a right to participate in the property of Niladri Row 
to which Venkata Row in the former suit claimed to ho 
solely interested ; but that the plaintiff, deriving title 
through his father Venkata Row, has a right to say that 
Buchi Tamayya was adopted when the fact of his adop- 
tion would entitle the plaintiff to inherit property as the 
reversionary heir of Tamayva’s son. If ever there was a 
ease in which the law of estoppel ought to apply, it ap- 
pears to their Lordships that this is such a case .” 5 
Issue •>* to Where therefore an issue has been tried and determined 
adopt.on. as [ (> (j ie validity of an adoption, the same issue cannot he 

1 L. R., 12 I. A.. 1(5 [188-1]. 4 L. R., 2 I. A., 2S3 [IN75J. 

* a East., m [imi * l. r., m 1 . a., 20 [issij. 

3 1 Y. & C., 585 ; 1 Ph.,582 [1812]. 
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again raised between the parties in a subsequent litigation. 
In Krishna Behani Rot/ v. Brojeswari Cimcdhran.ee , l the 
plaintiff suing to set aside an adoption w;;s held barred by 
the decision in a previous suit in which he lmd intervened 
as reversionary heir. This ruling was followed in A runa- 
ehala v. Panchanadam , 2 where the defendant had in a pre- 
vious suit claimed to be the adopted son of one Mutt u 
Pillai whose widow denied the adoption, and the suit was 
dismissed for default. Subsequently the widow recognised 
the defendant who entered into possession. In a suit by a 
reversioner to recover the estate of Muttu Pi I HU it was 
held that the question of the adoption was res judicata. 

A suit subs tan tially*to restrain waste in respect of cer- 
tain property rests upon a different cause of action to a 
suit for recovery of possession of the same property . 3 A 
suit for ejectment, which has been dismissed on the ground 
that the defendant has mortgaged the land for purposes of 
necessity, is no bar to a suit to redeem the mortgage . 4 
But a decision as to the validity or otherwise of a docu- 
ment, where the question has been properly in issue and 
determined, is binding upon the parties or their represen- 
tatives in subsequent litigation . 5 

In Ram Chundrr Situ/h v. Madho Kumar i , r> a Jecroe 
awarding to one of the parties to a suit money deposited 
in a Treasury by a third party as the compensation for 
land taken by the latter for rail wiry purposes, was based 
upon the right to the land, and the question of title was 
directly and substantially in issue in the suit. It was held 


* L. R., ‘2 I. A., 28, *> ; I. L. It., 1 
dale., 144 [1875]. 

* I. L. R., 8 Mad., [1885]. 

3 Za niindar of PiUa/.mrum v. 
.Proprietors of Kolunhu, I. Tj. It., 
2 Mini., 25 ; U. It., 5 1. A., 200. 
0 d. L. H., 201 [1878]. 

4 Vallnbh Hhula v. Rama , 0 Bom. 
II. C., 05 [1872]. 

4 Sr haul Iiajah Moot too Vijaya 
v. Katama Nachiyar , 11 M. I. A., 
50 ; 10 W, It., (I\ O.), 1 [1800], as to 


a will; (lu.ni fa Ram Sudhoohhnu 
v. Ranch Coir roe, 25 W. R., 000 
[1870], as to a Kofut/a; Katty Per sad 
Sein v. M ohesh Oh under, 1 Hay., 150 
[1S02J, as bet ween eo-drfendauts ; 
Mir Fu.rzu.nd AH v. M nssuy±n(, 
Jo free, 5 N. W., I IS [1875], as to a 
deed of <j; i f t. ; JJh.it.ndi v. Rani Lai, 
7 N. VV., 140 [1875], as to a deed of 

sale. 

« I. T.. R., 12 dale., 484 ; L. It., 
12 I. A., 188 [1 885]. # 
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that the contest of title was conclusive between them. In 
the case now cited, the tenure of a ghatwal had been held 
to be permanent in proceedings between the ghatwal and 
certain unde^-tenure-holders in which the right to receive 
the compensation money had been determined in favour of 
the ghatwal on the ground that the tenure-holders held 
upon sufferance. The decision was held binding in a suit 
by the ghatwal to resume an imdcr-tenurc as being deter- 
minable at will. 

A suit for malikana was held to substantially raise be- 
tween the parties the question of the proprietary right to 
the land in respect of which malikana was claimed . 1 

Where the plaintiff elected to sue the defendants as prin- 
cipals on a contract., the decision was held to bar another 
suit on the same contract in which the plaintiff sought to 
charge them as agents under a trade usage, since the essen- 
tial facts would have to be established by the same evidence 
in both suits . 2 

In Gohind Mohan Cluwhirbattif v. Sheriffs it was held 
that in the Mofussil, a suit by a principal against his agent 
praying for an account, does not preclude' the plaintiff from 
afterwards suing to recover the money so found due on the 
accounts being investigated. I t is there pointed out that in 
practice two suits are generally allowed as there is no officer 
of the Court to whom the accounts are referred. 

In Pahlwau Singh v . Hi sal Singh* a decision in a pre- 
vious suit as to the date from which interest was payable 
in respect of a certain bond was held conclusive in a suit 
for subsequent instalments. In Sheoraj llai v. Kashi 
uXal/ff the plaintiff claimed to have four bonds cancelled 
on the ground that they were satisfied. In a previous suit 
upon two of these bonds the plaintiff, as defendant, had 
alleged that all the bonds had been satisfied, and an issue 

1 (lopi Math C hob# if v. Bhwj- observations of West, J., in this 
mti ParshatU I. U. R., 10 Calc., case at p. 90. 

007 [LSS! ]. ” L L. 11., 7 Calc., 169 [1881]. 

2 iJanrav Krishna v. Halarnbhai , 4 I. L. R., 4 AIL, 55 [1881]. 

I. L. !!., 1 Bom., 87 [1870]. See the * I. L. R., 7 AH., 247 [1884]. 
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raised upon this point was decided against him. The Full 
Bench held that thp previous decision was .conclusive only 
as to the two bonds which were adjudicated upon in the 
first -suit. > 

Where the plaintiff had sued the defendant to obtain a u^mioarca 
kabuliyat in respect of 8 high as 17 cottahs of land, and it 
was determined that the defendant held 7 bighas only,* the 
plaintiff was held to he precluded from afterwards suifigto 
eject the defendant from the remaining 1 hi glia 17 cottahs. 1 
So where the defendant in a rent-suit admitted the sum 
claimed, but contended that he held a larger area of land 
than that specified in the plaint, an issue was raised on this 
point and decided against him. A suit brought by lnfn to 
have it declared that the sum which lie admitted comprised 
the rent for all the land held by him under the landlord 
was hold to he barred. 3 But where the area of land though 
in issue between the parties has not been conclusively de- 
termined, the matter will not he res judicata. In Roqhoo- 
nath Mundul w Jucfgul Bundhoo Hose* the ( Ymrt held in a 
previous suit for rent that the niiyats were bound by a 
jamabandi signed by them, and did not decide whether the 
zemindar had overstated the area of the I And. This deci- 
sion was held, to be no bar to a suit by the raiyats praying 
for measurement of the land. 

The decision in a suit for rent, in which a measurement Measurement, 
was made at the instance of the defendant with a view to 
ascertain whether the rent should not be reduced in ac- 
cordance with the terms of the lease, was held not to bar 
the defendant in a subsequent suit for enhancement from 
questioning the measurement, since the previous decision 
was only conclusive between the parties upon the question 
whether the land demised was or was not loss than, or equal 
to, the estimated quantity. Whether it was more than tjie 


1 Gopal Chandra Roy v. Nahin 2 Jlwtsun Lull Shookuf v. Chun 

Chandra Jlhandari , 3 I>. L. K., dm Data?, 1. L. 4 Calc., 080 
(Ap.)3T)[1.8(i9]. [1879]. 

8 1. L. R., 7 Calc# 21 1 jlSKl ). 
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estimated quantity was a question immaterial to the first 

suit. 1 

* 

Ron {-suits. A decision in a suit; for rent, in which the defendant’s 
contention that lie had held the land lor more than twenty 
years at an uniform rent was supported hy the Court, was 
hold no bar to a suit for rent at an enhanced rate, since 
there was no decision as to whether the presumption to he 
drawn from such uniform payment had been rebutted by 
the plaintiff. 2 The eases as. to (w-parte decrees and decrees 
upon admissions in rentes nits are collected in a subsequent 
Chapter. 3 * 

Sef-ono.f ] vc- In Amir Zama v. Nathu Mai* A sued B to recover his 
wa g5s, and B claimed as a set-off a sum due for cloth which 
he alleged A had sold on Iris account on commission. In 
a previous suit l> sued A to recover the price of cloth sold 
and delivered to A by him, and A pleaded that there had 
been no sale, but that lie had received the cloth on com- 
mission sale. The latter question was not decided, and that 
suit had been dismissed on the ground that no sale by B to 
A had been proved. It was held that the claim for set- 
off was not barred by the previous decision. 

It is obvious, however, that a defendant cannot be allow- 
ed to set-off any claim in respect of which a suit has been 
previously brought by him and dismissed upon a final 
adjudication. 5 

In Lui llunarant M/t.'cr v. Kheliro Pal Snujh Roy , fi a de- 
cision in a rent-suit, in which one K intervened claiming to 
set-off against the arrears of rent a sum deposited hy him 
as assignee of a thtrpului taluk to protect; his under-tenure 
from sale, was held by the Privy (louneil to be no bar to 
his recovering the amount of his deposit from the putni- 
dars and his assignor. 


1 Elmrn Mnndul v. Ilolodhur 

Pat , 1. L. K. t 3 Calc., 271 [1S78]. 

3 o'npM Mohun Mozoomdar v. 

Hills, I. L. R., a Calc., 7S0 [1878]. 

8 Chapter VI, infra . 


4 I. L. R., 8 All., 39(i [1886]. 

5 Abdallah. Khan v, SrM'l'unto 
Per shad, 15 W. R., 252 [1871]. 

6 13 B. L. R., 146 [1873]. 
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In Muthnmadeva Naik v. Sevatta Mutlvumadeva Naikf 
the plaintiff sued to recover a zemindary .upon the ground 
that he was the eldest son of* his fatter. He had previ- 
ously sued to obtain a declaration of his status as the son 
of his father’s Pattaba Stri, or royal wife, and it was held 
that lie had failed to prove that he was the heir. The 
Court held that the matter was res judicata, no separate 
cause of action being alleged. 

A decree declaratory of title obtained by a co-sharer in 
a deshpande vat an operates as res judicata in regard to his 
title, except so far as circumstances subsequent to ihe decree 
may affect it . 2 

A, the purchaser of the right, title and interest of X, a 
mortgagor, sued the mortgagee B (who was also putnidar 
under X) for rent under the pa tad lease. The defendant 
had previously attached the mortgaged property under a 
decree obtained by him upon his mortgage •and purchased 
the zemindari interest of X subject to the mortgage. It 
was held that the relation of zemindar to putnidar ceased 
upon the purchase by B, and this decision was held to bar 
a suit by A claiming to redeem the mortgage, as Ite rent- 
suit had involved the question of title . 8 * 

In him Pat v. liar Xu rain Id A the plaintiff sued 
upon a mortgage alleging that the rights of the mortgagee 
had been conveyed to him by a deed of sale, but that 
document being unregistered and inadmissible in evidence 
the suit was dismissed. A fresh deed of sale having been 
executed by the vendor, the plaintiff again sued on the 
mortgage-bond. It was held that the previous decision was 
not res judicata, the two suits being brought upon different 
titles. 

In Judan Had v. Ilanama.n Jhtsf a mortgagee sued his 
mortgagors to recover the principal and interest due upon 
the mortgage. It appeared that in t\y> previous suits the 


J 7 Mad. H. 0., 100 [1872]. 

2 I)nlabh Vahuji v. Ritnsidhar 
Jlai, I. L. R., 9 Bom., Ill [1884]. 
a Radhamadhub Uoldar v. Mo- 


no fmr Maker] i, I . L. R., la Calc. 
757 [1SSSJ. 

4 i. l. r., :i ah., :m [nssoj. 

« I. L. R., 5 All, IIS [1SX’>]. 
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person who had purchased the mortgaged property subse- 
quent to the mortgage had been held primarily liable on the 
ground that he had* received the balance of the sale pro- 
ceeds of the property which had been sold in execution of 
a decree against him. Previous to the present suit, how- 
ever, he paid the sale proceeds into Court, and the plaintiff 
drew out the money in part satisfaction of the principal 
and interest due to him. It was held that the ratio deci- 
dendi of the two previous suits no longer existed, and that 
these decisions were no bar to the plaintiff recovering. 

In Uhimo Lai v. B eh art Singh , 1 * the property hypothe- 
cated in an instalment bond was made a defendant together 
with the obligors, and the plaintiff obtained a decree, which 
was in execution held not to cover instalments falling due 
after the decree. The plaintiff then sued to recover such 
instalments by enforcement of his lien upon the property, 
i t was held that the cause of action in the previous suit was 
not the same, as the plaintiff had not in that, suit ashed for 
a declaratory decree for instalments not then due, and it 
was doubtful whether the first Court could have granted 
such relief. 


I .‘ocrce modi- 
tR)d on appeal. 


Derision erro- 
neous in law. 


Where a decree, so far as it declared the value of certain 
moveable property, was modified on appeal, there being no 
e vidence as to the value, and a declaratory decree was made 
affirming the plaintiff's right to a h-anna share, the plaintiff 
was held not to be debarred from bringing a second suit 
for the value of the moveable property. 3 

It would seem that a decision upon a point at issue is no 
loss a res judicata as between the parties, although the 
Court may have been mistaken as to the law, or although 
the judgment may he founded upon an erroneous view of 
the law which a Full Bench has subsequently disapprov- 
ed. — Gowri hour v. Audit, KoetA 

in connection with this subject may be mentioned a 
decision of the Madras Court as to the effect of an errone- 


1 r. L. U„ 3 All., 297 [1880]. Coomar, 24 W. R., 23 [1875]. 

iShtoruj Nandun Singh v. Raj 8 I. L. It.. 10 Calc., 1087 [1884]. 
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oiis judgment- upon a point of law. It Was lield, in Par- 
thasaradi v. Chinna Krishna , l that such a decision does not 
prevent a Court from deciding the same question between 
th<; same parties in a subsequent suit 'according to law. 

The circumstances of the case were, hoyvever, of a special 
nature. 

The mere fact that a claim has been included in a previ- ciain/not put 
ous suit without its having been directly and substantially although inchi- 
putin issue and decided, does not upon the dismissal of that 
suit preclude a subsequent suit upon it. In Jag at jit Sing 
v. Sarah jit Singh* the plaintiff, having in 1873 obtained a 
decree for possession of certain lands as belonging to village* 

A, the lands being judicially ascertained but not ifemar- 
catod, brought a further suit in 1877 to recover alluvial 
lands as belonging to village B, and included therein some 
of the lands decreed in the previous suit. The suit of 1877 
being dismissed, lie then sued in the Revenue Courts, and 
the lauds last mentioned were demarcated and ad judged to 
belong to him, but the defendant denied the jurisdiction of 
the Courts. In 188b the plaintiff sued to recover posses- 
sion of the aforesaid lands, and the decision in. the suit of 
1877 was pleaded in bar. The JudicirJ Committee held, 
that the dismissal of that suit did not bar the recovery of 
the land in question, no issue relating to it haviifg been 
beard and finally decided in that suit. Their ‘Lordships said, 

“ Was then the title to the Tappa Sipah lands put in issue 
by the suit of .1877, and was it heard and finally decided # 
against Kapurthala ? . . . But it is clear that the moment 
land was shewn to belong to Tappa Sipah , it was considered 
as out of the suit. Both Courts treat it so, and both Courts 
direct Kapurthala to get the Tappa Sipah land ascertain- 
ed ... It seems to have been the express intention of 
both Courts to decide nothing about Tappa Sipah.” 

In Ram Charan Biihardar v. Reazuddin* A suUci as 
auction-purchaser to recover part of a taluk, and it was 

181. A., 105 [1891.]. 

8 I. L. K., 10 Calc., 857 [1SSI |. 


1 I. L. R., 5 Mad., 801 [1882]. 

3 I. L. II., 10 Calc., 150 ; L. R., 
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held that he had purchased not the tenure itself but the 
right, title, and interest of his judgment-debtors, and as he 
had failed to prove the, specific lands held by them, the suit 
was dimissed without prejudice to the plaintiff’s right to 
bring a fresh suit for possession of the lands of the taluk 
in suit distinctly ascertained. A then sued some of the de- 
fendants and other persons. It was held that the question 
whether he had purchased the whole or a portion of the 
taluk was res judicata, but that the question, as to what 
lands A was entitled to by virtue of his purchase, had been 
left undecided in the first suit, and A was, therefore, entitled 
to a decision on that point. 

But it is necessary to observe that the mere fact that an 
issue was not framed will not prevent the operation of the 
rule of res judicata, provided that in substance the matter 
has been heard and determined. In Soorjemon.ee Iht/iee 
v. Suddanurid *1 Johapalter 1 their Lordships of the Privy 
Council say : — “If both parties invoked the opinion of the 
('Oiirt upon this question, if it was raised by the j> leadings 
and argued, their Lordships are unable to come to the 
conclusion that, merely because an issue was not framed 
which, strictly construed, embraced the whole of it, there- 
fore the judgment upon it was ultra vires 2 . . . Their Lord- 
ships are of opinion that the term ‘cause of action ’ (s. 2, 
Act VI II of .1859) is to he construed with reference rather 
to the substance than to the form of action. But even if 
this interpretation were not correct, their Lordships are 
of opinion that this clause in the (-ode of (-iv.i] Procedure 
would by no means prevent the operation of the general 
law relating to res judicata on the principle "nemo debet bis 
re, van pro ethlem ra u sit . ' 

In the case now cited one (huckurdhur adopted the 
plaintiff Suddaimnd and afterwards adopted one Bono- 
malee. He subsequently made a will dividing his proper- 
ty between them, and providing for a forfeiture in case 

1 1 ‘2 1». L. It., 004 [ 1S7.‘>], 2 Boo M u.ssanmt Mi Ilia v. St/nd 

Fuzl Huh, U M. r. A., Mo [1870). 
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either son disputed the will, in which case the entire pro- issue to *clf- 
pertv was to go to the other son. Shortly afterwards l>1 °“ 

( 'huekurdhnr disinherited the plaipiiff, who thereupon 
brgnght a suit against ( Ihiickurdhur, Boiiomalce, and other 
persons claiming under deeds executed by Chuckurdhur, 
to have the deeds and the will set aside and to have the 
adoption of Ihmomalee.dcdared invalid, alleging that the 
property was ancestral. In that suit only one issue was 
raised as to whether the plaintiff had assented to the adop- 
tion. It was held that the will ifiust he set aside so far as 
it affected the plaintiffs right in ancestral property, hut 
that the ancestral property should he hold to include pro-* 
perty inherited by Clviekurdhur, and not property acquired 
by him out of income. Upon the death of Chuck urdhur 
and Bonomaleo, the plaintiff sued Chuckurdhufs widow 
and the surviving parties to the former suit for possession 
of the estate, on the ground that the inherited and acquired 
property were both ancestral. The defendants contended 
that such property as had been purchased by Chuckurdhur 
was self-acquired and could be disposed of by will, and that 
the question was res judicata. The plaintiff replied that 
the question was not so raised in the fortier suit as to give 
the Court jurisdiction to try it, and that the judgment 
upon this point was ultra vires. The Judicial Committee 
held that this question had been raised by the pleadings 
and treated by all the parties as .being before the Court, 
and had been in effect decided in the previous suit, and , 
could not he again raised between the parties in any other 
form. 1 

The above riding was cited by the Judicial ( Vmnnittcc status 
ill A nsiuia Jlehan ilojf v. JJ rojesiran ( fiowdh,raiuu\‘‘ a suit 
to set aside an adoption, in which it was held that lie 
validity of the adoption had been affirmed in a previous 
suit in which the plaintiff had intervened as reversionary 

1 See (inyory v. Molesirorth, 3 1 Calc., 144 [18731 : s<m> A runnchnla 

Atk., 0*2(5 [1747] supra, p. 310. v. Panchanartamf 1. L. It., 8 Mad. , 

2 L. 1C, 2 1. A., 283 ; I. L. R., 34S [1KSA]. 
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heir. Their Lordships observed that they" were of opinion 
that the expression “ cause of action ” could not-be taken 
in its literal and imsf restricted sense : “ But however 
that may by be, by the general law where a material issue 
has been tried and determined between the same parties in 
a proper suit and in a competent Court, as to the status of 
one of them in relation to the other, it cannot, in their 
opinion, be again tried in another suit between them.” 
In that case, however, an issue was expressly raised. 

A decision may be by implication. Thus in Pahalwan 
Sin oh v. Maharajah Maheshur JJuksh Singh , l a suit was 
brought in the Shahabad Court claiming land coloured 
yellow vn a plan as an accretion to land coloured green, as 
being part of the plaintiffs settled estate lying within the 
jurisdiction of the Court. The defence was that the land 
claimed belonged to the defendant’s estate in the Chazipur 
District and the, jurisdiction of the Court was objected to. 
The suit was decreed, and the defendants then sued in the 
Ghazipur Court to establish their title to the land coloured 
green. The Judicial Committee held that the Shahabad 
Court had jurisdiction to try the former suit, the decision in 
which by implication extended to the land coloured green 
which was found to be within the settled estate of the 
plaintiff in that suit, inasmuch as the land coloured yel- 
low was found to be an accretion to it. The Ghazipur 
Court had therefore, under section 14 of Act VIII of 1859, 
( no jurisdiction, the matter being res judicata, having been 
decided by a “competent authority” within the latter part 
of that section. 

A decree made without jurisdiction cannot work on 
estoppel by res judicata. 2 

In Afoul Hoy v. Afussamut liajhunsee Koerj 6 a decision in 
a previous suit incidentally determining the boundary line 
between two villages was held not to he conclusive as to 
the ownership of land other than the land previously in suit. 


1 1 2 B. L. 11. 39:, [1872]. 

* Kalka Persad v. K unhay a Sin<f s 


7 N. W., 99 [1X75]. 

8 25 W. R. f 395 [1876]. 
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In Doorga Ram Paul v. Rally Kristd Paul,' the pre- 
vious suit was for damages in respect of fruit alleged to 
have been taken away from a gardey* and for the purposes 
of* ascertaining whether the plaintiffs* were entitled to 
damages, the question of the ownership of the garden was 
incidentally raised and determined. A subsequent suit 
in which the plaintiffs claimed an undivided share in the 
garden was held not to be barred. 

In Jardine , Skinner 4* Co, v. Dwarka Rath Chucker - 
butty, 2 the validity of a pottah* w r as observed upon in a 
previous suit which had been dismissed upon a preliminary 
point. The decision was held to be no bar to a subsequent 
suit based upon a separate cause of action. ♦ 

In Afmsamut lmaman v. Fazul Karim * the plaintiff sued Mattova not 
to recover property, sold to him by the defendant in a for- Appoi- 
mor suit, and to have a certain parol gift declared invalid. lato ( ’ ourt * 

In the previous suit the question of the validity of the gift 
had been raised in special appeal, but was not entertained. 

The Court held there was no res judicata, the causes of 
action being different. But the rule here rests upon the 
principle elsewhere fully examined 4 * that a matter upon 
appeal ceases to be res judicata. 

Where, therefore, an Appellate ( hurt has ad visedly con- 
fined its decision to one of two points decided by the lower 
(.hurt, the other question is still open to £he parties. In 
Gtmgahishen Bhuyut v. Roghoona{h Ojha, b the High ( hurt 
in appeal in a previous case dealt only with the question of 
possession and did not determine the question of title, which 
was accordingly held to be open for subsequent litigation. 

Ln C1unni.ua Mudali v. Venkatac/udla Pillai? the plaintiff, Matters mi- 

. V t „ ... 1 , 11 . ’ vi.sodly Jol’t 

m 18()t* sued to recover halt oi a village sold by Ins grand- undetermined, 
father, on the ground that the village had been family 
property, and was sold without the consent of the plaintiffs 


1 3 0. L. 11., 549 [1878]. 

» 14 W. R. f 412|1871]. 

8 7 N. W., 251 [1875]. 

4 Boo pp. 514 546, supra. 


5 I. L. K., 7 Calc., 381 [1881]. 
See Chimder Coomar Milter v. Sib 
8 an/ lari Dassee , 1. L. K., 8 Calc., 
651 [1882]. 

* 5 Mad. II. C., 520 [1867 1, 
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father, and not for any family purposes. The defendant 
pleaded res judicata. It appeared that, in 1855, the plain- 
tiffs father had sued the defendant’s father upon the same 
deed to set aside the sale on the ground that the grandfather 
was, at the time of the sale, imbecile, and that the sale was 
invalid as having been made without the consent of the 
then plaintiff. The Court on that occasion decided in the 
then defendant’s favour on the first ground, and distinctly 
refused to decide the case upon any other ground. Again, 
in 1802, the plaintiff sueu the present defendant upon the 
same grounds as those taken by bis father in the suit of 
1855, and the suit was dismissed on the ground of res 
judicata. In the suit of 1800, Scotland, C. J., and Hol- 
loway J. held that, although the Court, in the suit of 1855, 
might have adjudicated upon the question whether the sale 
had been made for family purposes and with the consent 
of the plaintiffs father, the Judge advisedly and distinctly 
refused to do so, and that consequently there was no res 
judicata as to this point. 1 

At one time the test applied to discover whether a find- 
ing was incidental or not was the fact of its being em- 
bodied in, or excluded from, the decree, and many eases 
appear to have been expressly decided upon this ground. 
It will no convenient to consider these separately. 

Two propositions appear to be well settled,— (a) That the 
decree itself is not the test of what is or is not res judi- 
.cata, but that the question in each case is what did the Court 
really decide ? Res judicata, in other words is matter of 
substance ; (h) That where the decree of a Courtis not bas- 
ed upon a finding but is in spite of it, such a finding cannot 
work an estoppel. 

In Nianifft Khan v. Phadu BuhUa , 2 the plaintiffs sued 
for enhancement of rent of a certain tenure. In a previous 
suit for enhancementjilie defendant pleaded that no notice 


1 Sop the observations upon this at p. 197 [187SJ. 
ease in Itoorya I’rrsad ttinyh v, 

Doorga Konwuri , 1. L. R. , 4 Calc., 


2 I. L. R., G Calc., 319 [1880], 
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of enhancement had been received, and that the rent was 
not enhaneeable, he and his predecessors in title having 
held it at a fixed rent from the Permanent Settlement. 

The Court dismissed that suit upon the ground that no 
notice had been given, bat the Muusif staled in his judg- 
ment that he considered the rent on ban ceable beca use he 
did not believe the pottah and dak hi las produced by the 
defendant. The latter finding was not embodied in the 
decree, but the Full Pencil held that the matter had been 
substantially tried and decided w'ithin the meaning of the 
rule laid down by the Privy Council. This tupsc appears 
to be overruled in part by Kali Krishna Tat /ore v. See n't a r// 
of Stat<', 1 audits effort has been further doubted in +X undo 
Tail Hhuttacharjee v. 13 if If too Moakhtj Debeel 1 

In the last case a landlord sued to eject his ten suit, who 
defended upon the ground that the tenure was permanent, 
and that the plaintiff was estopped by tli^ conduct of Ins 
predecessor in title. A previous suit by the plaintiff' hud 
been dismissed on the ground that no notice to < j nit had 
been served, but the Court held at the same time that the 
tenure was not permanent . The Court held that the previous 
decision was not res judicata, u the decree dismissing the 
suit being based, not upon the finding adverse to the defend- 
ant in that ease, but in spite of it.” It was doubted whether 
Niamtit Khans ease 6 was not overruled by Run Bahadur 
Situfh v. Lav ho Koer A 

In / >evarakonda A arasamma v. Demrakonda Kauai/aK^'^ 1 '** 
the Court observed: ‘‘Certain recent decisions 0 appear to 
have held that the first clause of section Jo, Civil Proce- 
dure (Jude, precludes a second trial between the same par- 
ties of matters which have been in issue and upon which 
the Judge lias expressed bis opinion in a former suit. We 

1 L. It., 15 I. A., 1 Sfi f lSSS j. mwja, I. I,. R., 7 M„d., 115 LI NS5J ; 

» I. L. K., 15 Gate., 17 [ LSS(> ]. A rat a v. Kupjm, I. h. R., S Mad., 

« r. I,. R., 0 Calc.. 519 [1SS0J. 77 [1884]. 

4 I. L. R., M Calc., 501 ; L. It., 6 Niamiif Khan v. Phatfu Jiuldiu, 

12 T. A., 25 [1SS4J. I. L. It., t> Calc., 519; Lav! naan 

4 I. L. R., 4 Mad., 151 [1*8!]. Sintjh v. Mohan, I. L. It., 2 AIL, 

See also M vital unia ra)u>a v. Am 497 [IS79J. 
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do not agree with this view. The words ‘ has been heard 
and finally decided by such Court’ apply, not to the expres- 
sion of opinion in i)he judgment, but to what has been 
decided by the decree” As to this last point, however, it is 
apprehended that the case is overruled . 1 

In Anusuyabai v. Sakharam Pandurang , z the plaintiff 
pray&l for a declaration, as against one defendant who claim- 
ed to “be owner of certain lands, and as against another 
defendant who claimed to be mortgagee in possession, alleg- 
ing that the lands were nis. The suit was dismissed, but 
the Court held incidentally that the plaintiff was not entitled 
to possession by reason of the mortgage, and as he had not 
asked for redemption the suit must be dismissed. The High 
Court held that no appeal on the part of the first defendant 
would lie, as there was nothing in the decree which the plain- 
tiff could afterwards use in his favour as res judicata. The 
decision on the incidental question was therefore not final. 

In Jamaitunnissa v. Tjuifunnism* the plaintiff sued to 
obtain possession by right of inheritance and to set aside a 
wakfnama , and the defence taken was that the possession of 
the defendant could not be disturbed so long as a certain 
dower debt remained unsatisfied, and further that the deed 
was valid. The first Court held the deed was invalid, but 
upheld the defendant’s possession. By the decree the suit 
was dismissed, but no finding as to the deed was embodied 
in the decree. On appeal the finding as to dower was affinn- 
,ed, but the Court refused to decide upon the validity of 
the deed as being unnecessary to the disposal of the claim. 
A majority of the Full Bench of the High Court observed : 

“ We are clearly of opinion that the findings in a judg- 
ment upon matters which subsequently turn out to be im- 
material to the grounds upon which a suit is finally disposed 
of as to the plaintiff’s right to any portion of the relief 
sought by him as declared by the decree, amount to no 
more than obiter dicta , and do not constitute a final decision 


1 Kali Krishna Tagore v. Secre- 
tary of State, L. R., 15 I. A., 18(i. 


3 I. L. R. # 7 Bum., 4fil [188:5]. 
" I. L. Ii., 7 AIL, GOO [1885]. 
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of the kind contemplated by section 13* of the Code.” 1 
And the Court held that the question as j;o the validity or 
otherwise of the wakfnama was immaterial to the decision 
of •the case. * , 

JS Sam at Khan v. Phadu IhddSa 2 * * * has again been doubted 
in the recent case of Thakur Magundeo v. Tiuikur Madia - 
dio Singh, 6 where the plaintiff, as ticcadar, sued to e[eM: the 
defendant from certain lands claiming the land as fnajhes 
land or land cultivated by the landlord or the ticcadar. 
The defendant pleaded his right of occupancy. The Court 
found that the land was majhes , but dismissed the suit on 
the ground of failure to prove notice to quit. It was held* 
that this decision did not preclude the defendant, inti sub- 
sequent suit for ejectment, from pleading occupancy rights, 
since the issue in the previous suit could not be said to 
have been finally decided against him, inasmuch as the decree 
was not based upon it, and there could be no appeal against 
it, because the decree was in favour of the party against 
whom the finding was recorded. 


1 lb., (ill. See Mohan Lai x. 

llam Dial, I. L. It., 2 All., 813 [1880], 

where certain observations of the 

Court in a former suit to the e fleet 

that an account between the par- 

ties was not finally settled were 


treated as obiter dicta. Set.; also 
Deol ifihen v. Jianid, I. L. lit, 8 All., 
172 [1880]. * 

3 I. L. R., 6 Calc., 319 [1,880]. 

« I. L. lb, IS Gale., 017 [1893], 
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Moot too v. Kahuna Natch tar [1800J — Wootiialara Jhbi.a v. Uhnopaornco 
Dance [187-]— Rule acted on in India before the Code of 1877 — Question 
of fawt as to what is a different title — Dcnobnndhoo CJanrdhrys case 
[1870] — in suits to recover possession of property, plaintiff must assert 
all his titles — Statement by the Chief Justice of the rule of res judicata — 
Iff unction suggested in suits for possession— Decisions since Iknokmi- 
dhno Claxrdhrtf’s case -—Applications of the rule -Calcutta, Madras and 
Bombay decisions — The matter is to be regarded as essentially different 
when it constitutes a wholly different right in the plaintiff giving rise to a 
different duty on the part of the defendant —Cases in which Explanation 
II was considered — Hhnrmlthil Alov v. lia-mint Ship ft [1880 ] — Shcv Jtatan 
Staph v. Shao Salfd AJ !sr [1884]— Matters constructively in issue— Matters 
incidental or immaterial - Madras and Bombay decisions — Recent rulings 
in the Privy Council — AfoAabir /brsh.ad Staph v. Macnaplden [1880] — 
Kamcaarar VersAad v. Ra jfo'.utari Rattan Kve.r [1802]— The rule is not to 
be applied where the matters iu issue in both suits are so dissimilar that 
their union might lead to confusion— Explanation III ; relief claimed and 
not expressly granted to ho deemed refused— Mesne profits. 


Explanation II to section 13 of the Code provides that 
any matter which might and ought to have been made 
ground of defence or attack in a former suit shall be 
deemed to have been a matter directly and substantially 
in issue in such suit. “ If,” said Baron Martin in JY< ew~ 
itujion v. Aery, 1 tw the parties have had an opportunity of 
controverting it, that is the same thing as if the matter 
had been actually controverted and decided.” 

Considerable difference of opinion has prevailed in India 
as to the application of the principle contained in this 
explanation which, no doubt, was enacted with the purpose 
of reconciling the apparently conflicting views expressed 


1 L. R„ 6 C. I\, ISO (189) [1870] 
citing Grmlhnid v. Bromley, 7 T. 
It., Iffffj 1 70S] ; La ny mead v. Maple, 
IS C. B. (N. S.), *235 (270) [180.5]. 


Sec also per Blackburn, J., L. It., 
0 O. P., at p. 193 ; Ilakhal Doss 
Singh v. Ueera Motee Dor see, 22 
W. it., 282 [1874]. 
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in Hunter v. Stewart 1 and Henderson v. Henderson ? bot.li 
of which decision* were largely relied upon before the enact- 
ment of the Code of 1877. And event since the enactment 
of the explanation now to be considered the oases have been 
far from uniform. The cases will, therefore, be presented as 
far as possible in the order of their decision, but the only 
clear rule to be extracted from them as to the interpretation 
of the explanation is that laid down by the Judicial Commit- 
tee in the recent case of Karnes war Per shad v. Rajkumari 
Ruttu/i Kaer? to this effect, that it must depend upon the 
particular facts of each case to say whether a matter ought 
to have been made ground for defence or {It tack in a former 
suit. The explanation seems to have been intended to meet 
the case of a point which properly belonged to the subject 
of litigation in a former suit, and which the parties, exercis- 
ing reasonable diligence, might then have brought forward. 4 

in Hunter v. Stewart , 5 the plaintiff had tiled a bill in \VosiOurv, L. 
the Supreme Court of Sydney claiming to be admitted as ^Kuwait 
a shareholder in respect of certain shares in a Loan and ' 

Banking Company, and his suit was dismissed. He subse- 
quently filed liis bill in England to obtain similar relief, 
but upon different grounds and equities to those relied 
upon by him in the former suit, although he migh # t, if h<T 
pleased, have relied upon them in that suit* Lord West- 
bury held that the decision at Sydney was not conclusive, 
observing : — “ Admitting the identity of the two suits in 
other particulars, the question is, whether there was in the* 
suit at Sydney, and in the suit before me, eadem causa 
pet end i; that is to say, the same ground of claim, or one and. 
the same ease for relief. . . In equity the plaintiff must 
recover secundum alter/ ala et probata ; but here the allega- 
tions and equity of the one bill are different from the 
allegations and equity of the other. . . It is indeed. true 

* 

1 4 Del I. F. & J., 108 ; 31 L. J. 4 Mmutersnu v. Henderson , 3 

(Cli.), 340 ['ISO]]. Hare, 115 [1S43J. 

2 3 Hare, 115 [1843]. 

a L. R., 10 I. A., ‘234 (23X1; I. L. 5 4 Ded. F. &\j., 108 ; 31 L. J. 

Jl., 20 Oak;., 79 [1892]. (dk. j, 310 [ISO! J. 
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that the ease made by the second bill must be taken to 
have been known to the plaintiff at the time of institution 
of the first, and mif/ld then hare been brmu/hf forward , and 
it may he saul, therefore, that it ought not now to be 
entertained : but 1 find no authority for this position in 
civil suits ; and no ease was cited at the bar, nor have I 
been' aide to find any, in which a« decree of dismissal of a 
former bill lias been treated as a bar to a new suit seeking 
the same relief but stating a different case, giving rise to 
a different equity.” 1 * 3 * * * * 

The above remarks should be read with the observations 
of Wigram, V. in Henderson v. Henderson ? “The plea 
of res judicata applies, except in special cases, not: only to 
points on which the < Ymri was actually required by the 
parties to form an opinion and pronounce a judgment, but 
to ere r jf point which proper hf belonged, to the subject of 
ti 7 / nation, and which the parlies , e.rereisina reasonable dili- 
gence , rniph.t hare brotu/hl forward at the time. This sen- 
tence, as observed in a recent case, 8 must be read with 
reference to that which immediately precedes it, where 
the Vice-Chancellor states the rule of the Court to be 
that, “ where a given matter becomes the subject of litiga- 
tion. iu, and of adjudication by, a Court of competent 
jurisdiction, tl},e Court requires the parties to that litigation 
to bring forward their whole case, and will not (except 
under special circMi instances) permit the same parties to 
open the same subject, of litigation in respect of matter 
which might have been brought forward as part of the 
subject in contest, but which was not brought forward, 
only because t hey have from negligence, inadvertence, or 
even accident, omitted part of their cased’ 


1 1 Red. F. & J.. 108; 31 L. J. 

(Hi.), 310 [1SU1], 

3 3 Hare, 113 [1843]. See tl.e e 

eases observed upon in Clihnui/a 

jVmhdi v. VeukiUorhidla PUlai , 3 

Mad. H. V. It., 3-0 [1807], and in 

Vi fait/a Trmr v. Kahuna Narhif/ar, 


2 Mad. IT. V. R„ 131 [1804]. 

11 Wontmn v II f or man. L. R., 42 
Oh. 1),, 200 (307) [1889], referring 
to Asle tn v. Wood, fount, 21 W. R. 

373 [1873]; Serrao v. 

AW, L. R , 13 Q. R. J >. , 319 
[1883). 
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It is obvious, however, that where separate rights have 
been infringed, separate actions may be piaintained, since 
the infringement of separate rights gives rise to separate 
causes of action. 1 * , 

The principle, embodied in the above explanation in 1877, E.-iHv 
had already been asserted by the Judicial Committee. In 1 Council!’ 
Srinuti Rajah Moolloo y. Kalama Ratchiarj the Appel- 
lant sued to establish a Will. In a previous suit he bad 
elected to abandon any title under the Will, and had rest- .srimut I 
ed hi.s ease on the issue whether' the estate was separate kaunna, 
or undivided. Lord Westburv in delivering jiuigmeiit ob- psoo 1 ’] 11 
served : u ]n the first place il is clear upon the former re- 
cord, that the Appellant had then the power of rfllving 
upon that document as being a valid AV ill. Me might first 
have insisted that it was an undivided property, and that 
therefore the plaintiff in those suits had no interest t here- 
in ; and secondly, he might have pleaded,* but if it shall 
turn out to he a divided property, then my title arises un- 
der this instrument., and 1 plead and rely upon it as amount- 
ing to a valid devise in my favour. When a plaintiff claims 
an estate, and the defendant, being in possession, .resists 
that claim, lie is bound to insist it upon al.Mtl.ie grounds that 
it is possible for him, according to his knowledge, then to« 
bring forward. The present .Appellant might have insist- 
ed on t lie validity of the alleged will ; but, .instead of doing 
so when his suit came on to be he.ird and decided in the 
Court; of final Appeal, he in effect disclaimed all tit le under 
the instrument as a Will, and insisted that it must be re- 
garded by the Court as not hiving testamentary.” 3 Their 
Lordships, accordingly, upon the ground that the same mat- 
ter was in issue in the previous suit and that what was in 
issue must be taken to have been already decided, and also 
upon the ground of estoppel by conduct, dismissed the plain- 
tiff’s suit. 

1 Per Brett, M. 11., in Semi o v. 2 1.1 M. I. A., TOjINOfi] ; III W. U. 

Nod, L. II., IT Q. B. !>., ;>«.) (f>TN) (]>. C.) f 1. 

[1SS5]. Soo Tirmm/eu v. Humphrey, 

L, ll M It Q. B. D., lit flSSl). 11 M. 1. A., 7.7 
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The principle was acted upon by the Judicial Committee 
in another case under section 2 of Act VIII of 1859 where 
the appellant was the- plaintiff in both suits, and as such had 
the means of shaping her course as she chose. In Wooi.ia* 
lam Debia v. Unnopoorna Dassee , l the cause of action in 
both suits was the dispossession of the plaintiff, and the 
idenflty of the subject-matter in both suits was admitted. 
In th$ first suit the appellant claimed that by t an fir, i.o., 
gradual encroachment, she had enlarged the boundaries of 
her talook and acquired* a right to the settlement of the 
land. Bfcing defeated in that contention she brought a 
* second suit alleging that the lands were, according to the 
true boundary, included within the limits of her talook and 
therefore belonged to her as of right. Their Lordships 
observed, as in the case last cited, that the plaintiff might 
in the first suit have set up an alternative title, but she 
ought not afterwards to be allowed to fall back upon a title 
which she had, with a full knowledge of ail the circum- 
stances, elected to abandon. Further, it could not be shewn 
that new circumstances bad arisen altering the nature and 
the etairacter of the questions to be determined, 2 since the 
plaintiffs title td the land was capable of being conclu- 
-sivoly determined in the earlier suit. Their Lordships 
were, therefore, of opinion that the case came within the 
principle and letter of the section, and in so holding 
expressed an opinion that the principle upon, which the 
decision proceeded was almost identical with that laid 
down by Lord A Vest bury in Katama JNalchiars case? 

The above rule was acted upon in this country in several 
eases before the Code of 1877. In Mussamut Wafeah v. 
Massamut Saheeha? a widow, who omitted, to plead her lien 


» 11 11. L, It., 158; 18 W. It., 163 
[1872]. See Woomatara Debia 
v. Unuopoonia Das.we, JO W. It., 
426 ; Shib Sunker Neorjy v. JIuro 
Soonduree Ooopta , 13 W. It., 209 
[1870]. 

a Reaper Turner, Ij.J., in Shama 
Puna had Roy Qhowdery v. Haro 


Purishad Roy Chowder y , 10 M. I. 
A., 203(211) [1804], a case under 
Bengal Regulation III of 1793, in 
16 ; Newington v. Levy, L. R., 6 
C. P., 180 [1870]. 

8 11 M. I. A., 72. 

4 8 W. R., 307 [1867]. 
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for dower in a suit against her by her husband’s heirs, was Rule acted on 
held estopped from afterwards making a substantive claim. AU'x'of'is?;! 
In Asgur Mahomed v. Nuzeema Bibeef'n pre-emptor, failing 
to Assert, her rights in a suit by the purchase*, was held es- 
topped from enforcing those rights by 'suit. In Mahtym 
v. Imam, 1 2 * the plaintiff sued to recover a moiety of Its. 1,000 
which the defendant, as* plaintiff in a former suit, had ad- 
mitted to be in his possession. West, J., cited JNewington 
v. Lev// and observed : “This was a matter which existed, 
if at all, at the time when the former suit was brought. 

Maktum had an opportunity of bringing it before' the Court, ^ 
and having lost that opportunity, cannot now rest a new 
suit upon it.” 

Division Benches of the Allahabad Court in Baldea Salad 
v. Bate ah ar Sing Id and Jadn Lai v. Ham ( Htolam / fol- 
lowing the Privy Council rulings held that a defendant, 
resisting a suit on the ground that the safe under which 
the plaintiff claimed was fraudulent and- without considera- 
tion, could not afterwards sue to (Establish aright of pre-emp- 
tion. Similarly, in Pig on v. Sped Mohamed A/too Sped/ 
where a suit to set aside an execution-sale oil the ground 
of irregularity had been dismissed on the merits, the plain- 
tiff was held estopped from suing for possession # of the 
property on the ground that the sale was void ah initio . 

In another Calcutta, case Dinamo/// Bahia Chowdhvahi v. 

Anungo Mo/p / a suit for rent and ejectment, it appeared 
that the defendant in a previous case had pleaded that his 
tenure was istimrari and not liable to ejectment. He now 
pleaded that bis tenure was both permanent and transfer- 
able, and that lie was protected under the provisions of the 

1 14 W. It., 272 [1870]. Sraekriftto Bisvxtx v. Joy Kvislo> 24 

2 10 Bom. H. O., 203 [1873]. For W. It., 304 [1S73], as to oiaiti- 

otlier cases see lirojo Lull Hoy v. tills. 

Khali nr Nath Millar , 12 W. It., 35 » L. R., f> C. I\, 193 [1870]. 

[1809]; DuJmr Bibee v. Shakir 4 * 1. L. R., 1 AIL, 75J1S70]. 

Jiurkundaz , 15 W. It., 168 [187.1] ; * I. L. It, 1 All., 510 [1876]. 

Pramanund floxsamee v. Ram 6 3 C. L. It., 2*3 [1878]. 

Churn Dab, 20 W. It., 4S2J1873] ; 7 4 O. L. It., 599 [1N79J. 
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rent law. The 'Court held that this defence should have 
been raised in the former suit. 

The question what, is a different title is one of great 
practical difficulty^ and must be decided upon the circum- 
stances of each case separately. 1 

Question of In Kashee Ki shore Roy Chowdhry v. Krista Chunder 
is t diiieroia^ Sandyal Chowdhry? a suit for declaration of the plaintiffs’ 
title. right to a, chur, which they alleged was an accretion to an 

estate of theirs called Lukhidia, was held barred by a deci- 
sion in a previous case in which they claimed the satno 
land as an accretion to Rughoorampore. Couch, C. J., 
considered the case of Woomatara Debia v. Unnopooma 
Basset to be not distinguishable observing : “ If the plain- 
tiffs did set up a title by accretion to Lukhidia that has 
been decided against them. If they did not they ought to 
have done it, and having omitted to do it, they cannot do 
it now.” In Bmofmndhoo Chowdhry' s ease? Garth, 0. J., 
remarked upon this ease as follows : — “ The plaintiffs in 
that suit were not relying upon a different title from that 
which they set up in the former suit. In both suits they 
claimed the land in question as an accretion to other land 
which was their undisputed property, and whether they 
.//.(aimed it as an accretion to one estate or another . . . they 
were in each case claiming it as an accretion to land of 
which they were confessedly in possession. The difference 
between the two suits was merely matter of description 
jiot of title.” And it is obvious that the same evidence 
would have served to establish the essential facts in both 
cases. 

The question whether a party to a suit is bound to 
assert all his titles was fully discussed by a Full Bench of 
the Calcutta High Court in 1876, and was answered in 
the affirmative. 


1 See Oirdhar Manor das v. Da- 
yabhai Kalahhai , I. L. R., 8 Born., 
ISO, per West, J. [-1882] ; Kameswar 
Pernod v. Rajkumari Ruthin Koer , 


L. R. f 19 I. A., 238 [1892]. 

2 22 W. IL, 404 [1874]. 

8 11 B. L. R , 158 [1872]. 

4 1. L. R., 2 Calc., 169 [1S70]. 
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In Denobundhoo Chotcdhn/ v. Kristoirionee Dossee} the Dcnobundhoo 
plaintiff sued to establish her right as heiress of her daugh- casT[iH7^ 
ter, the deceased wife of the defemk’jnt, in respect of pro- 
perty conveyed by the plaintiff’s husband to the daughter 
as her stridhan. In a previous suit, which was unsuccess- 
ful, the plaintiff had attempted to establish the invalidity of 
the deed of gift by which the property had been conveyed 
by her husband. The defence raised the questiorCof res 
judicata on the ground that, in the previous suit, the plain- 
tiff had failed to recover the sdlf-same property relying 
upon a different right. 

The case was decided by a Full Bench of the Calcutta* 

High Court upon the construction of section 2 *of the 
Code of 1859, which enacted that 64 the Civil Courts shall 
not take cognisance of any suit brought on a 6 cause of 
action’ which has been heard and determined by a Court 
of competent jurisdiction in a former suit between the same 
parties.” 

The majority of the Court 8 held upon the authority of j, )iSln ‘ts to ro- 
tho Privy Council Rulings, 3 though not upon a precisely 
unanimous view of the cases, that the plaintiff was barred, by, P laindi y 

. . 1 11 must u^crl all 

Hie opinion of the Court appears to •proceed upon the life titles, 
ground that in this country the title to property is tried 
a suit brought to recover possession founded upon tiflo ; that 
it is for the plaintiff to make out such a title to possession as 
will prevail against the defendants ; and, to use the words 
of Phear, J. (whose judgment was concurred in generally, 
by the Judicial Committee) in Woomatara .iJebia v. Unno - 
poorna Da, we*: “ The adjudication of the suit determines 
. . not only the matter of the particular title which she 


1 I. L. II., 2 Calc., 152 [1870]. 

8 Kemp, Jackson, Macpherson, 
and Markby, JJ. 

8 Woomatara Dehia v. Unno- 
poorna Dassee , 11 B. L. li., 15.8 ; 18 
W. It., 103 [1872] ; Srirnut Rajah 
Moottoo, dr. v. Kalama NatcMar , 

11 M. I. A., 50 [1.800] ; Hunter v. 
Stewart, 31 L. J., Oh., 340 [1801] ; 


and see Chinniya Mudali v. Vm- 
katachdla P-illai , 3 Mad. IT. O., 
320 [1867] ; Kasha# Kishora Roy 
Chowdhry v. Rrixlo Chundtfr . San- 
dy al Ckowd.hr fj , 22 W. It., 464 
[1874]. 

4 10 W. It., 420 ; 2 B. L. It., 
(A. C.) 102 [1868]. 
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sets up, but the actual right to possession at the date of the 
plaint by whatever title it might be capable of being then 
supported ; ” and thaMlic Judicial Committee iuul adopted 
the stricter of the two views expressed in the Indian Courts. 
Statement of The opinion of Garth, C. J., was afterwards approved 
judicata i!r the by the Madras Court 1 * and requires to be examined. The 
ciuef Justice, learned Chief Justice observed as, to the meaning of the 
expression “ cause of action ” — “The true meaning of that 
expression is not the claim itself, as for instance, the 
money, or goods, or laud,*' which the plaintiff seeks to re- 
cover, but the grounds upon which the claim is founded,” 3 
and proceeded to define or paraphrase the rule of res judi- 
cata as* recognised in England, and by the Civil Law, as 
comprising four requisites or conditions : — 1st, that the 
parties in both suits are the same ; 2nd, that the thing 
sought to be recovered is the same ; 3;v/ ? that the grounds 
upon which the 'claim is founded are the same ; and 4th, 
that the character in which the parties sue or are sued is 
the same. After stating the definition of Vinnius else- 
where quoted, 8 as the best exposition of the Civil Law, the 
Chief Justice remarked : — “It is not enough that the 
parties and the subject of the suit should be the same, but 
muSo that the ground or right upon which the plaintiff’s 
claim is founded should also be substantially the same. By 
using the word 4 * substantially,’ I desire to exclude the 
supposition that a plaintiff may evade the application of 
the rule merely by varying his form of pleading, or by 
describing the subject-matter of his s«it, or expressing his 
rights in different language. If the self-same question 
of right or cause of action lias been in substance heard and 
decided between the same parties, no matter what the 
former language of the pleadings may be, the decision is 
conclusive between them.” 4 

1 Thyila Kandi UmmatJm v. Prasad , I. L. R., 2 All., 582 

Thyila Cheria Kunhamed , I.L. R. f [1878]. 

4 Mad., 808. See also in Konner - 2 I. L. R. , 2 Calc., 150 [1870]. 

ravx.OurraPy I. L. R., 5 Jjora., 3 Supra, pp. 319, 820. 

580 [1881]; Baba Lai v. Ishri 4 I. L. R., 2 Calc., 158. 
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The learned Chief Justice then divided suits for the re- Distinct, io* 
eovery of land as contemplated by tli# Code of 1S59 1 suits for pos- 
into two classes — (1) those in which the plaintiff has once ,wl>aK>n * 
been in possession ; (2) those in which* he Jias never been 
in possession. In the first case an action of trespass would 
lie in England, and it would be unnecessary to allege speci- 
fically the state of the title. In the second case, the plaintiff 
must state the grounds or title upon which his* claim is 
founded, as by purchase, gift, or inheritance. In the case 
under consideration, the plaintiff claimed in the first suit 
as heir to her husband, in the second suit asJheir to her 
daughter, and her second suit involved a* doubtful question 
of Hindu law as to the succession to the daughter J which 
could not have been raised in the first suit. 

The Chief* Justice then observed, upon the Code of 1859, 
that there was no obligation upon a plaintiff to being for- 
ward all the grounds or titles under which she could pos- 
sibly claim, and distinguished the Privy Council cases, 
remarking in conclusion : “It must constantly happen that, 
until the differences between contending parties have been 
ventilated and discussed in a Court of law, the litigants 
themselves are entirely ignorant of whsffc their legal rights 
and position may be .” 2 * * 

As above stated the determination as to \vhethor a matter Decision* since 
might and ought to have been made ground of defence of ch JiwVuVry ^ 
attack in a former suit is one of* practical difficulty. The case 
decisions of the Indian Courts since the case of ])eno * 

Imndhoo Chowdkry , s and the observations of those Courts, 
and of the Privy Council, as to the scope and object of the 
explanation require to be examined. 

The decision of the Full Bench in Denobundhoo Chow- Applications of 
dhrys case* was followed in Bheeka Lull v. Bhuygoo Lallf th ° 1 ulc * 
where the same principle was applied to suits to recover 
a specific sum of money. The plaintiff claimed a specific 
sum of money, being the moiety of a decree which he alleged 


1 Act VIII of 1859, H. 26. 
8 I. L. R., 2 Calc., 171. 


" I. L. R., 2 Calc., 152. 

4 I. L. R., 3 Calc., 23 [1877]. 
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belonged to himself and his former partner by virtue of a 
partition between them. The defendant replied that in a 
former suit the identical sum had been claimed. The plain- 
tiff contended that 'the first suit was based upon a general 
right to account, and was dismissed upon the ground that by 
the partition the business was put an end to. The Court held 
that in 1 suits for money, as well as land, a plaintiff is hound 
to put forward every right under which ho claims, and that 
the claim should have been made in the previous suit in the 
alternative form. The F nil Bench decision was distinguish- 
ed in liadhqnath Kundu v. Land Mortgage Bank' on the 
ground that the two suits were not identical. 

In Tlujila Kandi Ummatha v. Tw/ila Kandi Cheria 
Kuril tamed the Calcutta cases were dissented from, and 
the Court adopted the view taken by Garth, C. J., in Deno- 
bundhoo Chowdhnfs vase} In the first suit the plaintiff 
sued upon the basis of an oral lease to recover land. 
Issues were framed as to the title and the letting, but were 
not decided, the oral agreement not being proved. The 
Court observed: “In the former suit the obligation to 
pay rent. and the non-payment of the rent constituted the 
cause of action put forward; the title was an incidental ques- 
drion. 41 In the present suit, the title is the cause of action. 
Plaintiff, no doubt, in the former suit prayed for possession 
of the paramba , and that relief was refused, and it is argued 
that this brings the case within the terms of Explanation 
U of section 13, and that as that relief was not granted in 
the former suit, it must be regarded as having been refused. 
That explanation, however, must be read with the section 
and clearly applies to relief applied for which the Court is 
hound to grant with reference to the matters directly and 
substantially in issue. Now the causa jwtendi in the former 
suit was the existence of the relation of landlord and tenant, 
and the omission to pay rent which entitled the plaintiff to 

1 1. L. H., 6 Calc., 551) [1880]. Coles, 3 Mad. H. C., 384 [1808] ; 

2 I. L. R, 4 Mad., 308 [1881]. Jackson v. SpUtai, 39 L. J.,(N. S.) f 

0 I. L. R., 2 Calc*, 15*2 [1876]. 321 [1870]; Durham v. Spence, 40 

4 They referred to DeSouza v. L. J. (N. S.), 3 [1871]. 
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recover the property. The title, no doubt, Svas in issue, but 
not directly and # substantially, only incidentally, and that 
relief is now prayed for on wholly different grounds.” 

In Sadaya Pillai v. Chinni? the plaintiff sued on a title 
created by agreement. He had previously sued to recover 
the same property by right of inheritance: The Oourffbb- 
served with reference to Act VIII of 1859. “Nor ia there 
anything in that Act which required a plaintiff ai/finee to 
assert all his titles to property or to be thereafter estopped 
from advancing them and held that the right on which 
the suit was brought was not the same as that, asserted in 
the former suit, referring to the observations of the Judicial 
(Committee as to the 'hieanmg of the expression “ druse of 
action ” in Moon si tee IJudoor Rnheem v. Shamsoonnissa 
Bey inn? and lino Kanin Singh v. JKawah Mahomed ? 

in JJhisto Shankar Pat.il v. Ramehanxlrarae ? the plaintiff Bombay, 
had instituted a former suit to recover possession of the 
same land oil the ground of forcible dispossession. The 
claim was rejected on failure of proof of dispossession, but 
the ( hurt suggested that the plaintiff* might recover by 
bringing a fresh suit treating the defendant as a, trustee 
and offering to make certain payments. 1 2 3 4 5 No issue as to title 
was determined. It was held that a second suit based upu*i 
an alleged breach of trust was not barred, the Court rely- 
ing upon the observations of Lord Westbury in Harder v. 

Stewart ? In Konnerrav v. Gnrrae? a suit claiming par- 
tition generally was held not to be barred by the dismissal 
of a previous suit founded upon an alleged deed of parti- 
tion on the ground that, though the plaintiff might have 
framed his suit in the alternative, it could not be said that 
he ought to have done so. The ( hurt virtually adopted the 
opinion of Garth, ( J., in 1 haiohundhoo Chowdhry s ease? 


1 I. Ij. R., 2 Mad., 352 [1870]. 

2 11 M. I. A., 551 (005) [1807]. 

3 14 M. I. A., 1 87 (107) [1871]. 

4 8 Rom. II. O., (A. V.) 80 [1871]. 

f> rSoe Walson v. The Collector <>/ 


Rajahahye , 3 B. L. K. (P. ’t\), 48 
[1800]. # 

• 4 DcG. F. & J., 108 ; 31 L. .1. 
(Cli.), 34.6 [1801]. 

1 J. L. 11., 5 Mom., 589 [1881]. 

“ I. L. tt„ 2 Calc., 15*2 [1870]. 
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Tho. mat tor is The observations of West, J., in Shridhar Vinayak 
all ossoi5iaUy d v. N amt/ an Valad Bahaji 1 and ITaji. Ilasam Ibrahim v. 
i! i roustUiitoH Cri M anf ‘haram Kaliandas , 2 appear to throw light upon this 
a wlu)ily rlilfer- Jitfteult question. ' * 

the piSintltf III the first of these cases, the purchaser at an exeeution- 
adifforont* 0 said sued to eject a person claiming under a deed of 
duty on the mortgage and conditional sale. The suit ultimately failed 
defendant. on the? ’ground that the defendant had been in possession 
for a sufficient period to raise the bar of limitation, but on 
the day when the Court 'of first instance delivered judg- 
ment, the defendant sought to strengthen his position by 
stamping and filing his mortgage-deed which had previ- 
ously been inadmissible in evidence. The plaintiff having, 
by this fact, acquired the position of the purchaser of the 
equity of redemption, filed a suit to redeem the mortgage. 
It was contended for the defence that the plaintiff was 
bound to bring forward in the previous suit every circum- 
stance upon which he could rely and of which lie was aware. 
It was held that the previous decision was no bar. 

The Court observed 3 : “ The principle of res judicata, 
simple enough in its statement, is one that seems to present 
considerable difficulty in its application. We have accord- 
Muiugly been referred to a great number of decisions of tho 
High Courts, which it would be hard, perhaps impossible, 
to reconcile in all respects with each other. The principal 
variances have arisen fram different views of what did or 
4 (lid not constitute for the purposes of a second suit a 
ground of right identical with the one relied on in a pre- 
vious suit.” The learned Judge then continued : “In the 
case of Woomatara Dehia v. Unnopoorna Das&ee* the Privy 
Council may at first sight seem to have departed from the 
principle enunciated by Lord Westbury, 5 but there the whole 
cause of action was considered as having arisen out of 
the decision of tho revenue authorities. The transaction 

1 11 Bom. H. 0., 224 [1874]. 4 11 B. L. It., loS. 

2 I. Tj. R., 3 Bom., 137 [1878]. 5 HunUir v. Stewart, 4 DeO, F. 

* 11 Bom. H. 0., 228, 223. & J„ W < ; 31 L. J. (Cli.), 340. 
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between the parties had been such as for juridical purposes 
should properly be regarded as one, and on that one transac- 
tion several suits between the parties could not proceed 
.... The matter must be regarded as essentially different 
when it did not originate in the same transaction, and when 
it constitutes a wholly different right in the plaintiff giving 
rise to a different duty on the part of the defendant.” ’ 

In Ilaji Ilasam Ibrahim v. Mancharam JCalianJas 9 l the 
plaintiff', alleging that some of his tenants had attorned to 
the defendant in 1868, sued to recover possession of their 
lands. It appeared that the parties had acquired title by 
purchase from different co-heirs, that the plaintiff in 1864 
sued to have the salfe to the defendant set aside, hut his 
suit was dismissed on his admission that lie was theji in 
possession of all the lands he had purchased, and that in 
1869 he had attempted unsuccessfully in the guise of a 
partition suit to eject the defendant. Upon appeal in that 
suit he raised the question of the attornment, but the point 
was disallowed as not having been taken in the plaint. 
The plaintiff now contended upon the authority of Hunter 
v. Stewart , 2 that his cause of action, though in existence in 
1869, had never been adjudicated upon." 

West, J., referred to Kashee Ki shore Roy Choujdhry v. 
Kri sto Ch under Sandy aP as an author! ty for the proposi- 
tion that a plaintiff must, in suing, bring forward all his 
grounds of right to the relief he se6ks, and observed that this 
principle was in apparent conflict with Hunter v. Stewart 
and perhaps also with 13 hi sto Shankar Veil'd v. Ramchand- 
rarav 6 and Shridhar Vi nay ah v. Narayan Valad BabajkS* 
This conflict the learned Judge sought to reconcile by refer- 
ence to an un reported case in the Bombay Court, where it 
is laid down that “a cause of action is to be regarded as the 
same if it rests upon facts which are integrally connected 

* 1. Ij. R., 3 Bom., 137 [1878]. 4 4 PeG. F. & J., 168 ; 31 D. J, 

a 4 DoG. F. & J., 168; 31 L. J. (Ch.), 346. 

(Oh.), 346. 5 8 Bom. II. G., (A. O.) 89. 

0 22 W. R., 464 [1874]. 6 11 Bom. H. C., 224. 
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with those upon which a right and an infringement of the 
right have already been once asserted as a ground for the 
Court’s interference.?’ 1 

by Wcst^J ° d Adopting this principle as consistent with Hunter v. 

Stewart , 2 th(* learned Judge held that the cause of action 
was the same in the second and third suits, observing: 
“ Theie is not an allegation of a- wholly different right 
or of hi* wholly different group of facts infringing it in 
this suit from what there was in the former one. The 
facts are connected in an essential jural relation, so that, 
had the plaintiff’s whole case been brought forward before, 
it would not have involved separate investigations. This 
being so we think that the plaintiff cannot now sue on the 
ground merely subsidiary to his main ground on which he 
seeks to reopen the litigation. Having striven to establish 
his title to land by one means, and failed, he cannot now 
establish that title by other means which were equally at 
his command when the former suit was tried, and so con- 
nected with the grounds on which he in that case relied 
that they ought to have been submitted for consideration 
together.” 3 

The rule here indicated appears to be supported by the 
-"terms of the recent judgment of the Judicial Committee 
in Karnes war Per shad v. Ilajkumari Rut fun KoeP noticed 
below. The cases in which Explanation II was considered 
and directly commented upon will now be presented in their 
border of decision. 

Cases in which In Muttu Chetti v. Muttan f Chetty 5 the defendants and 
two others had jointly executed a document promising to 
considered. pay to the plaintiff a specific sum of money and a certain 
amount of grain. The plaintiff had previously brought a 


1 Naro IT an v. Anpurnabai , 

Keg. Ap., No. 55 of 1873. See Print- 
ed Judgments for 1874, p. 2iS. See 
also the observations of the same 
learned Judge in Gird liar Manor - 
das v. Dayabhai Kalabhm , I.L.R., 

8 Horn., 175 (ISO, 181) [1882]. 


3 4 DoG. F. & J., 168 ; 31 L. J. 

(Ch.), .m 

8 I. L. It., .3 Bom., 140. 

4 L. It., 19 I. A., 238 ; I. L. It., 
20 Calc., 79 [1892]. 

* I. L. It., 4 Mad., 296 [1879]. 
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suit upon an alleged promise by the defendants, subsequent, 
to the advance, to pay their proportion of the loan. The 
Full Bench held the matter was not res judicata or within 
the meaning of Explanation 11, as it oould not be said 
that the claim upon the original agreement ought, to have 
been made ground of attack in the former suit vvljich ^as 
based upon what was held to be a moro'acknowledganent 
of antecedent liability. Kern an, J., however considered the 
claim to be for the same matter supported or evidenced 
by a different means, within the authority of Denobmidhoo 
Chowdhrjf s case} • 

The effect of Explanation II was considered in Gliur- Wmrsobhit 

, 1 . * Ahir c.Kmmlut 

sobhit Afar v. Ramant* Singh," aVmt tor ejectment bought Singh 11880 ]. 

upon notice to quit. The defendant relied upon an alleg- 
ed right of occupancy, and pleaded that, in a termer Suit 
for rent due under an agreement which was dismissed upon 
failure to prove the agreement, his present defence was rais- 
ed though, not adjudicated upon, and, as he had succeeded 
in that suit, he was in the same position as if the point had 
been decided in his favour. 

Garth, 0 . J„ observed : u I certainly do not read Ex- 

' * 

planation II as meaning anything so unjust or unreason- 
able . . . According to my view this explanation is meant 
to apply to a case of this kind ; where the defendant has a 
defence which if he bad so pleased, he might; and ought to. 
have brought forward, but as he did not bring it forward, 
the suit has been decreed against him. The explanation 
means to say that, under such circumstances, the defendant 
is as much bound by the adverse decree as if ho had set up 
the defence, and that he is equally estopped from setting 
up that defence in any future suit under similar eircu in- 
stances ; that appears to me to be the sort of case which 
Explanation II is intended to meet ; it certainly was never 
intended to enable a party to treat a point as having been 
decided in his favour in a former suit which was in fact not 

2 I. L. II., 5 Calc. ,^923 [1880]. 

. 27 


1 I. L. R., 2 Calc., 152, [1870]. 
C, LK 
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so decided, and which it was not necessary for the purposes 
of the suit to decide at'alL” 1 

In Narain Butt y- lihairo Bulchshpal , s the facts were as 
follows. The owner of an eight annas share in a certain 
moiizah mortgaged his share to Narain Dutt, and the share 
wu3 inherited on the owner’s death by his son Pirbhu, who 
caused dakhil kharij to be effected in respect of four annas 
in fa/.'ur of one Sital, and sold the remaining four annas to 
the defendants. They and Sital sued the plaintiff to redeem 
the mortgage and obtained a decree, no-defence being made* 
The plaintiff then sued to establish his .right of pre-emp- 
tion in respect of the four annas sold by Pirbhu to the 
defer, hints* The Court held with some doubt that the 
plaintiff should have asserted his right in the previous suit. 

In Sultan Ahmad v. Mania Bakhsh* the plaintiffs sued 
to recover a share in certain property claiming under the 
will of their mother Maim no. In a previous suit brought 
by Mammo to establish her rights as against the defendant, 
the plaintiffs had, upon their mother's death, been placed 
upon the record, and it was held that their father* was 
entitled to the property as heir to his wife, and" that the 
share was liable to be sold in execution of a decree which 
the defendant held against him. The plaintiffs did not in 
that suit assort their rights under their mother’s will. The 
Court held that the plaintiffs’ title under the will should 
have been made a ground of defence in the previous suit* 
and that the plea was therefore res judicata under .Explana- 
tion II. 

In Nirman Singh v. Phulman Singh A the plaintiff had 
previously sued the defendant and another, his co-sharers, 
for possession of his share in the property, and it was held 
that they were in possession of the share as mortgagees 
from a person from whom the plaintiff derived his title* 
The plaintiff afterwards sued the defendant for possession, 
alleging that the mortgage was invalid. The Court held 

* I. U, R., 5 Calc., 923 (924,5). s I. U. 11., 4 All., 21 [1881]. 

3 I. L. K., 3 All., ISO [1880]. 4 I. Lu R , 4 All., 65 [1881], 
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that the mortgage was matter in issue in the previous suit 
which matter was res judicata within section 13 of the Code 
and Explanations I and IL ,« 

In Sheo Ratan Singh v. Sheo Sakai hfisrj the explana- shoo T^tan 
tion was further considered. There ope Rajkumari, the 
childless widow of one Lakshmi, and his nephew, Bhagwan, 
sold a portion of his property. The brothers of Blufgwan 
then brought a suit against the vendors and v^ulee to 
establish their right of pre-emption, .asserting their right to 
immediate possession of the property on the ^ground that 
they, as well as Bhagwan, had entered into exclusive pos- 
session of the estate of Lakshmi ;is his heirs. It was held 
that Rajkumari had Succeeded to, and was in possession, 
of, the property as the separate estate of her husband, and 
no question as to the title of the plaintiffs as actual heirs 
of Lakshmi was finally decided. The plaintiffs again sued 
to have the sale-deed declared invalid on the ground that 
Rajkumari was incompetent to alienate the property and 
contended that they had equal rights with Bhagwan as 
the reversionary heirs of Lakshmi. The Court observed : 

“The matter now substantially in issue between the parties, 
viz,, the presumptive title of the plaintiff? to possession of 
the property, if they survive Rajkumari, was not heard amt 
finally decided in the former suit. Nor \va k s such alleged 
and denied . . . by the parties in that suit. What was* 

then asserted by the plaintiffs wa* a right to immediate 
possession of a part of the property oil the ground of actual • 
possession of the rest. 

“ Nor was the plaintiffs’ presumptive title matter which 
might and ought . . . to have be#h made the ground of 

attack in the former suit. The law does not require a 
plaintiff at once to assert all his titles to property, or to be 
thereafter estopped from advancing them. A plaintiff may, 
with the leave of the Court, 2 join separate causes of action ; 
but he is nowhere compelled to do so.” 


1 I. L. It., 6 All., 358 [1884], 


2 Act XIV of 1882, s. 44. 
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Matters con- 
structively in 
issue. 


Matters inci- 
dental or im- 
material. 


Madras. 


As observed Hi the case of Hari Narayan Brahme v. 
Ganpatrav DajiJl Explanations I and II deal with matters 
constructively in issue in a former suit. There the grand- 
son of one o£ four brothers sued the other brothers for 
partition of the village of Saspade. In a previous suit for 
partition of ancestral property, the three brothers had 
claimed the village as their own, property, and the other 
broil k'. i had made no claim to the village as subject to 
partition. It was held that the matter was res judicata by 
reason of the former suit, the plaintiff’s ancestor having 
neglected jx> bring the property into hotchpot. 

But Explanation 11 has no application to a matter inci- 
dentally decided or the determination of which is immate- 
rial in the first suit. In Churn Manjee v. Ishan (di under 
Dliur , 2 the plaintiff sued to recover damages for the 
removal of crops on the ground that he had purchased the 
jote and the crops thereon. The defendant contended that 
the transfer of the jote was invalid. The plaintiff obtained 
a decree, and subsequently sued in ejectment. It was held 
that the question of the transferability of the jote was not 
res judicata, not having been material to the decision of 
the first suit. 

In Allunni x. KunjusluC the plaintiff sued by virtue of 
his position as karnavan of a tar wad to recover possession 
of certain lands. A previous suit, in which he had attempt- 
ed to eject the same defendants on the ground that they had 
forfeited their right to enjoy the lands by mortgaging some 
of them to the prejudice of the tar wad, had been dismissed. 
The (Hurt held that the previous decision was no bar, the 
cause of action being in their opinion different. To the 


* 1. h. 11., 7 Hum., 272 [1883]. 
s 9 C. E. It., m [1881]. 

8 1. L. K., 7 Mad., 204 [1883]. 
Mnttu.sami Ayyar, J., f ob, served : 
“ It .appears to me that Explana- 
tion 11 . . . must }»e taken to refer 
to t lie title litigated in the former 
suit as <amtiadi*tinguished from 


the relief claimed, and that, where 
several independent grounds of 
action are available, a party is not 
bon id to unite them all in one 
suit though he is hound to bring 
befc re the Court all grounds of 
attack available to him with refer- 
ence to the tit le which is made the 
ground of action.” 
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same effect is the decision in Kamhmni v. Katiamma 
where the plaintiff, having failed to recover certain land 
claiming under a demise of 1850, •ttas held not to be 
preeluded from suing on a demise of 1835, of which 
the subsequent demise was alleged Jfo be a renewal. 

In Thandavan v. ValliammaJ the parties having executed 
an instrument disposing of the property of a de (feared 
person, one of them set up a will, and in a suit for -a decla- 
ration that the will was a forgery, it was held that it was 
genuine. The same plaintiff then* sued to enforce the in- 
strument, and it was held that the previous decree did not 
preclude him from relying on tluj instrument, and alleging 
hat the will was invalid according to family custom. 

It has been held in Bombay under this explanation that Bombay, 
a mortgagee, neglecting to obtain a provision reserving his 
right of sale in a redemption-suit., is estopped from filing a 
suit to recover the mortgage money by sale of the mort- 
gaged property. In Maloji v. Saga}!* the defendant laid 
obtained in 1888 a decree for redemption which contained 
no provision as to foreclosure or as to the time within which 
payment was to be made. The plaintiff in 1881 sued to 
recover the amount of the mortgage-debt Tfrom the defend- 
ant, personally and by sale of the mortgaged property.* 

The defendant paid the amount of the debt ii\to Court, but 
the plaintiff insisted upon bis right of sale. The Court 
held that the right of sale of the mortgagee must he deemed 
under Explanation II to have been a matter directly and 
substantially in issue in the former suit and to have been 
merged in the decree, the question having been decided in. 
effect or impliedly, negativing the mortgagee's right. The 
defendant having redeemed within three years was enti- 
tled to keep the property, the decree for redemption not 
having passed by limitation into a foreclosure decree.* . 

1 I. L. IV, 9 Mad., 25 1. [1885]. Nttrayan Dhow! Savant, I. V R., 

2 I. V R., 15 Mad., 336 [1892). 7 Bom., 467 [IS-Oi], dissented from 

» 1. L. R. f 13 Bom., 567 [1SS8]. in Karat hasu mi * . Jayanutka , 

4 Sec O' an Savant Hal Savant v. I. B. R., 8 Mad., 478 [ISSoj. 
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This explanation was applied by the Judicial Committee 
in two recent cases. In Mahabir Per shad Singh v. Mac- 
naghten* the previous suit was on a mortgage-bond, and in 
that suit the defendants set tip that by a separate specific 
agreement they V ere entitled to set-off rents due by the 
plaintiffs as their tenants, but they failed to prove the agree- 
roeiffj and a decree was passed without any deduction being 
made lor the rents. The defendants then obtained rent- 
decrees, and the plaintiffs purchased the mortgaged estate 
at the sales held in execution of those decrees. The defend- 
ants then Sued to have the sales set aside, and to have the 
mortgage-debt extinguished by setting it off against the 
amount due to them for rents. Title Judicial Committee 
he’d that the equity upon which the defendants relied should 
have been pleaded in defence to the former suit, observing : 
“ Their Lordships entertain no doubt that the proper occa- 
sion for enforcing the equity now pleaded would have been 
in defen ce to the mortgage-suit of 1 877. That was certain ly 
the suit in which any account, to which the appellants were 
entitled as in a question with their mortgagees, ought to 
have ‘been taken. But the appellants not only abstained 
from putting forward any claim to a general accounting ; 
they declared in their pleadings their intention of bringing 
a separate action for recovery of the rents, a proceeding 
which would have been wholly unnecessary if the plea which 
they urge in this appeal had been put forward and given 
effect to. The plea is within the meaning of section 13 of 
the Civil Procedure Code of 1882, a mat ter which ought to 
have been made ground of defence in a former suit between 
the same parties, and the appellants are therefore barred 
from insisting on it, exception/' rei judicatae” 1 2 * 

In Kameswar Per shad v. Rajkumari Iiuttun Koer the 
Judicial Committee say that it depends upon the particular 
facts of each case to* decide whether a matter 4 ought’ to have 

1 UvCalc. 682; L.U.,16 8 L. 11., 19 I. A., 234 (238); 

I. A., 107 11889], I. L. K., 20 Calc. 79 [1892]. 

* lb., 113, 1U. 
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been made groupd for defence or attack. * In the case now both miits-aro 
cited, the personal liability of the defendant might and * 

ought* to lpive v been claimed against •him in a former suit 
brought upon the same bond to enforce a jeharge alleged 
*to be created thereby upon the corpus ojj the estate. Their 
Lordships observed: “That it * might f jhave beeft mafic a, 
ground of attack is clegtr. That it ‘ ought ’ to ham been, 
appears to their Lordships to depend upon the parti elixir fads 
of each case . Where matters are so dissimilar that their 
union might lead to confusion , tM construction of the word 
4 ought 9 'would become important ; in this case the ipatters were 
the same. It was only an alternative way of seeking to* 
impose liability upon Run Bahadoor, and it appears flo their 
Lordships that the matter ‘ought’ to have been made a 
ground of attack in the former suit, and therefore that it 
should be ‘deemed to have been a matter directly and sub- 
stantially in issue’ in the former suit, and is res judicata.” 

The effect of Explanation III was considered in the Explanation . 
recent case of Ramahhadra v. JagannathaJ in a suit for claimed ailj * 
partition, the plaintiffs had asked for ten years past profits not ^ x i >r « SH, y 
and for subsequent profits, and an issue was recorded to that <L>einod tohavo 
effect. The Court gave a decree for partition with three 1j °° u lofusc<1 * 
years’ mesne profits prior to the suit, the judgment and 
decree being silent as to the subsequent profits as to which 
there was no appeal preferred. The plaintiffs now sued tor 
recover mesne profits for five years from the date of the 
precious suit , and the defendant objected that the mesne » 
profits must be taken to have been refused by the previous 
decree. The Court observed : “The legal effect of Explana- 
tion 111 is that of treating the omission to grant the relief 
asked for in the plaint as equivalent to an express refusal, 
and the claim thereto in a fresh suit as res judicata. The 
obvious intention is to prevent parties, who once submit 
their claim for subsequent profits to adjudication in a suit 
for possession of immoveable property based on title, from 

1 I. L. R., 14 Mai., 328 [1890]. return of State for Yndia in Council, 

See Mon Mohan Sirkcir v. The Sec - I. L. R., 17 Calc. JMi8 [1390]. 
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harassing their opponents with a second suit in respect of 
the same claim. If the District Court failed to adjudicate 
upon it, the appellants’ remedy lay in rectifying the error 
by appeal, but rnot in relying on it as the basis of a second 
suit.” The Court jf therefore, held that the mesne profits 
accruing # up to the date of the partition decree must be 
takpn to have been constructively disallowed, but that the 
plain tifcl claim to mesne profits accruing since the decree 
was not res judicata. 

Mcsno profits. J n j\f ()n Mohun Sirkar v. The Secretary of Stale for India 
in Council f it was hold by a Division Bench in Calcutta 
that where a decree for possession is silent as regards mesne 
profits Which have accrued between the date of the institu- 
tion. of the suit and delivery of possession, a separate suit 
will lie for such subsequent mesne profits, sections 13 and 
244 of the Code being no bar to such suit. The Court has 
power to award 1 mesne profits either up to the date of insti- 
tution or to that of delivery of possession, and section 211 
of the Code is not imperative but discretionary. 

1 I. L V R.> 17 Calc., 908 [1890]. Bewjal, L*. R., 8 I. A., 197 (200) 
See Sudatdva Pillai Uamalintja [1881]; Prat up Chandra Puma v. 
Pi flat, L.R., 21. A., *219 (228) [187-1] ; Swarnamayi, 4 B. L. R. (F. B.), 
Pakharuddin Mahomed Ahsan 1111 [1809]. 

Ch(nod h^K „v. Official Trustee of 
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S. 103 bars fresh suit for the sarao object and upon the same cause *of 

action Shankar Balctft. v. Dnya Shankar [1887] — Chand Koitj v. Partab 

Sin (/h [1888J — Rulo enunciated — Power to allow plaintiff to withdraw 
with liberty to bring fresh suit. — Application of a, 373 read with IFahwi 
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In order to set in motion the rule f>f res judicata it is P 10 Court 

•' .... must exercise 

not only necessary that a Court of competent jurisdiction its jhdickd 
shall have adjudicated upon the question, but its decision Robertson 
must have been final and binding. u lies judicata,” sftid^"*'^ 

Lord lioiniily in Jenkins v. RobMson / “ by its very words, 
means a matter upon which the Court has exercised its 
judicial mind, and has come to the conclusion that one side 
is right, and has pronounced a decision accordingly. In 
my opinion res judicata signifies that the Court has, after 
argument and consideration, come to a decision on a eon- 
tested matter.” The matter must have been heard and 
finally decided, and the decision must lie such as the < Wirt 
making it could not alter (except ori review), or reconsider 
of its own motion. Such a decision may, however, be final 


*. R„ 1 II. L. (Sc. Ap.), 117[IHC7], 
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before it is appealed from within the meaning of the rule 
of res judicata. 1 

“ What we have to be satisfied of,” said Scotland, 0. J., 
in Udaiya Tevar v. Katama Nachiyar , 2 * “ is thatdhe ground 
of legal right, upon which the plaintiff sues, was a point 
raised; and opened lor decision in the former sujts, and 
that it yvas finally dealt with by the judgment an^ decree.” 
In othewt. words, the cause of action must be heard and 

s 

determined. 

It follows,' generally speaking, that no finding which is 
inconclusive dr based upon technical points can operate 
as a bar. , *■ ■* 

In Hewlett v. Tarte , s the defendant pleaded, in an action 
for rent upon a building agreement, that a tenancy from 
year to year bad been substituted for the agreement, and 
that notice to quit had been given and accepted in Michael- 
mas 1858, after which date no rent was due to the plaintiff 
in respect of the premises. The plaintiff replied by way of 
estoppel that he had signed judgment against the defend- 
ant in respect of rent due after that date upon the defend- 
ant’s default to plead. It was held that the defendant was 
not estopped by his omission to set up this defence in the 
former action, the Court lidding that estoppels are not to 
be extended without authority. 

•In Gaucher vl Clayton , 4 the licensees of a patent were 
held not to be estopped, in a suit for infringement by 
reason of their having in a previous suit consented to 
judgment being given against them, and having taken 
out a license to use the invention. “ There is no evidence,” 
said Wood, V. (J., “of any issue between the parties. The 


1 Act XIV of 1882, s. 13, Expl. 
IV. 

8 2 Mad. H. C. R. f 131 (140) 
[1804]; See Saikappa Chatti v.* Rani 
Kuhmdapuri , 3 Mad. H. C. R., 84 

[I8(ki] : “It is necessary also to 
shew that there was?. decision final- 

ly granting or withholding the re- 


lief sought. 4 Res judicata dieitur 
quae Jinmn controversy rum pro- 
nuntiatione judicis accepit, quod 
vel condemnatione vel absolutione 
eontingit’ ” [Dig. XLII, Tit. 1, § 1], 

8 10C. B.,(N. S.), 813 [1861]. 

4 11 Jur. (%S.), 107 [1865]. 
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defendants are supposed to say, < We thought it not worth 
our while to try, the question, and wp therefore did not 
raise the issue,’ They submitted •vnd paid 40$. damages 
a*ul costs, possibly because they mightf have been unwilling 
to give over working, or incur the Expense of litigation. 
At any rate, there appear to have been no pleadings^in the 
action.” , 

Similarly, in the case of Rughoonath Singh v. 'Ram 
Coomar Mundal , J upon a remand neither party appeared 
and the suit was accordingly dismissed. The Court held 
that the plaintiff might bring a fresh suit, The matter not 
having been conclusively heard and determined. 

In Brammoye iMssee v. K vista Mohan Mookarjee the 
daughter of a Hindu widow sited on behalf of her two 
minor sons to recover their grandfather’s share as rever- 
sioners. In a previous suit upon the same cause of action 
and against the same defendant, the Hindu widow cited 
the defendant as a witness, and on his failure to attend the 
suit was dismissed. The Court observed : “ The rule that 
a decree against the widow binds the reversioner is sub- 
ject to this qualification, that there has been a fqir trial of 
right in the former suit. That has bc*>n laid down in what 
is commonly called the Shivagunga case* and in the deci- 
sion of this Court to the same effect, with wluch # I entirely 
concur, in the case of Mohima Chit ruler Roy Chotvdhry • 
v. Ram Ki shore Arharjee Choivcihry A It was there pointed 
out that the Privy Council, in a more recent case 1 * * * 5 lu^ve 
said that, while they adhere to the rule that the widow 
represents the estate of the reversioner for some purposes, 
it is her duty not only to represent the estate but to pro- 
tect it also.” 

The mortgagor of a certain share in joint property sued 
his coparceners for partition and possession, but when the 


1 14 W. R., 81 fl870J. 

* I. L. R., 2 Calc., 222 [1876]. 

8 Katama Natchier v. Srimut 

Rajah Moottoo Vijaya , 9 Moo. 

I. A., 589 [1803]. - 


4 lo 15. L. It., 142 (159) [1875]. 

4 Niujewler Chunder (Show v. 
SrmmuUy Kmmnm Dotatee^ W Moo. 
1. A., 241 [1SG7J. 
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suit came on for bearing allowed judgment to go against 
him by default. Subsequently the mortgagee, who had 
advanced the mortgage-money to enable the mortgagor to 
bring the previous suit, brought a suit against the mort- 
gagor and his co-sharers to obtain possession of the share. 
The Qourtcheld that the previous suit was no bar, and that 
the circumstance that the mortgagor had permitted in that 
suit a decree to go against him by default, tended to shew 
that he was not acting as the mortgagee’s agent, and was 
very probably acting in collusion with his coparceners in 
abandoning the suit. The second suit was, however, on 
other grounds held to be wrongly framed . 1 

A recent, case before the Privy (Jouacil affords an illus- 
tration of what does not 1 amount to a final adjudication. 
In Lakshman Dada Nail: v. liamchandra Dada Naih , 2 the 
elder of two sons sued to obtain a declaration of his right 
to partition of the ancestral estate during his father’s life- 
time. The suit was dismissed, as to part of the property as 
premature, and as to another part because tbe property was 
beyond the jurisdiction of the Court. Alter bis father’s 
death, the plaintiff sued his brother, who claimed the 
property under a \%ill. The Judicial (Committee were of 
opinion that there was nothing in the former suit which 
amounted to an adjudication between the brothers as to their 
rights in the joint ancestral estate on their father’s death. 

In Kauai Loll Khan v. Sasld Bhuson Biswas? a suit by 
the mortgagee against the mortgagor, the defendant died 
pending suit, and certain persons were made parties as the 
representatives of the mortgagor. They denied that they 
were the representatives, but no issue was raised, or decided 
oil this point, and a decree was made for the sale of the 

1 Krishna} i Lakshman v. Sitta- 
rarn Mufbrrav , 1. L. R., 5 Rom., 

490 [1880]. * 

* I. L. R., 5 Bom., 48 [1880]. 

9 I. L. R. f 0 Cal*., 777 [1881], 
followed in Uourmoni Dabee v. 

• i 


Jugal Chandra AudhikarL } I, L, 
R., 17 Calc., f>7 [1889]. See Be, pin 
Bed i a ri B undo pad h ya v. Brojonalh 
Mookhopadhya , I. L. R., 8 Calc., 
357 [1882]; Delhi and London Bank 
v. Orchard , I, L. R., 3 Calc., 47 
L. R., 4 I. A., 127 [1877]. 
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property. In a suit by them to have it* declared that the 
mortgage and decree only affected the widow’s life-interest, 
it was held that ’the decision in the previous suit was no bar. 

, Where a party agreed to be bound by the oath of certain 
persons taken in a certain temple as| to questions of fact 
put in issue in the suit, the Madras (jourt held, up^n the 
construction of sections 9 and 11 of the Indian Oath’s Act, 1 
that the decision of a question of titles so arrived tit Could 
not be regarded as an adjudication operating as an estoppel 
in any future proceedings, and observed : u# The terms of 
the Act indicate that the party consents to be bound only 
in respect of the subject-matter of the pending proceedings*” 
and referred to Jerkins v. Robertson 2 1 as an authority that 
a determination of matters in issue, otherwise than by the 
Court, is not a judicium ” * 

It is of course clear that no finding upon a question not 
directly put in issue, and no opinion incidentally expressed 
can be regarded as a final judgment. 4 ' 

The rule of res judicata does not apply where a suit 
Las been dismissed for misjoinder or undervaluation. In I ,oi!,ts * 
Muhammad Salim v. Nubian liibi* a suit to establish the 
purchase of certain property in execution of a decree was 
dismissed “ in its present form ” on the ground of mis- 
joinder, and because the plaintiff failed to pay within the 
time limited certain additional Court-fees.* I n a subsequent 
suit upon the same cause of action against the same parties, 
the Court held that the former suit was no bar, there having 
been no ad judication upon the merits. In Dnllabh Jifyi v. 
Narayan Lakhuf a suit to establish the right to use certain 
cooking utensils was dismissed upon appeal on the ground 
that it was .improperly valued. In a subsequent suit the 
Court held that the plaintiffs were not precluded from pre- 
senting a fresh plaint in respect of the same cause of act ion, 

1 Act X of 1873. 4 Shib NiUh ( bnfh rjtr *v. Nnho 

2 L. R., 1 H. L. (Sc. Ap.), 117 Jnsxeft ChaUerj, 21 W. R., ISO 

[1867]. [1874]. 

8 Hexham Tharagan v. Uudran 5 I. L. It., 8 All., 282 [1886]. 

Nambudri, I. b. R., 6 Mad., 2.30 M Horn. W. V. (A. 0 .), 110 
[1882]. [1866J. 
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the former suit having only failed by reason of an inform- 
ality. 

Parties. Similarly, where a, suit was dismissed' because it was 

considered that all the proper parties had not been joinejl, 
the Court held u poij the construction of section 2 of Act 
VJIUof 1859 : “ ItAs not enough that the former suit has 
been hqurd and determined. The cause of action must be 
heard and determined.” 1 In Futteh Singh v. Mimamut 
Luckmee k'oer? upon the same section Phear, J., observed: 
“ It seems clear that the 'ob jection to a suit on the ground 
of muhifariouMiess or misjoinder of causes of action is an 
abjection to the hearing of the suit ; and if it prevails at 
whatever time, it has the effect of presenting a determin- 
ation. . . The fact that the Court has in form passed a 
decree dismissing the suit does not alter the character of 
the determination.” 

So a case suimuarily dismissed for a technical defect or 
irregularity of any kind cannot work an estoppel by judg- 
ment. 3 To conclude a plaintiff by a plea of res judicata* 
it is not sufficient to show that there was a former suit 
between the parties. It is necessary also to shew that there 
Final decision, was a decision finely granting or withholding the relief 
• sought. 4 

In Rof/hoonalh Mundul v. Juggut Jjundhoo Bose* certain 
raiyats, in a suit’ brought against them by their zemindar, 
alleged that the area and the rent payable in respect thereof 
tyul been overstated, but the suit was decided against them 
on the ground that they had signed jamabandis. It was 
held that a suit by them for measurement was not barred. 
Admitting that the measurement of the land had been a 
matter directly and substantially in issue in the former 

* Pursuit (f opal Pal v. Poorna- M eh dee Mundul , 9 W. R., 827 
ntrnd Multiek, 21 W. R., *272 [1874]. [1868], approved in llamireddi v. 

12 *21 \$ . R., lOe [1874], referring Subbareddi , I. L. R., 12 Mad., 500 
to Powell v. Cockerell , 4 Hate, 56*2 [1880]. 

[1815]. 4 S aikappa Chetti v. Rani Kul - 

8 Ramnalh Roy Chowdhry v. audapurl JSfachiyar, 3 Mad. H. Cl., 

B hay but Mohapatfur, 8 W. R. 84 [1866]. 
t (Act X), 140 [1865]; tihokhee Bcwa v. 4 1. L. R., 7 Calc., 214 [1881]. 
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suit, it could not be said that such matter was heard and 
finally decided. 

Where a suit* was dismissed, having regard to section 
of Act I of 1877, on the ground that the plaintiffs had 
omitted to sue for possession, but ha^l merely asked for a 
declaration of their proprietary right and to hav£ a pertain 
gift set aside, the decision was held no bar iinde^ section 
43 of the Code to a suit for possession and to have the ’deed 
declared void. 1 • # 

There can be no question of r«s judicata where a suit lias 
been dismissed on the ground that the Court, had no jurisdic- 
tion to try it ; 3 or that it should have J.>een instituted iu*a 
Court of inferior jurisdiction, although a decision . jnay have 
been given upon other issues ; ur where it has been dis- 
missed because the permission of Government was not pre- 
viously obtained ; 4 or as against a party whose name was 
ordered to be expunged from the record in a former suit ; b 
or where a suit to remove an attachment is dismissed on 
the ground that the attachment lias already been removed ; 6 
or where a suit has been dismissed for failure to pay the 
costs of service of summons on the defendants ; 7 or on the 
ground that it was premature : 8 or wrongly framed. 9 

1 Ram Sewctk Singh v. Kakr/wd 
Singh y I. L». R., 4 All., 261 [1882]. 

a Baban Mayacha v. Nagn 
Shrarucha , I. L. R., 2 Bom., 19 
[1876], a case where the rights of 
the Crown and of the public in the 
waters and the subjacent soil of 
the sea are exhaustively discussed. 

The cause of action in the two 
suits was however different. 

9 Bam Gohind Jha v. M ring n r 
Ram Chowdhry , 13 C. L. R., 83 
[1883]. See Rajendro Lall Gossami 
v. Sharnar.hurn Labor l, I. R. R., 

5 Calc., 188 [1879], as to under- 
valuation. 

4 Pattarany Mudali v. Audi- 
mala Mudali y 5 Mad. H. 0., 419 
[1870]; Piitali Mehvli v. Tufjc f, I. L. 

R., 3 Bom., 223 [1879], 


s Kahn Coom.ar Dull Roy v. 
Pran Ki shown Chowdhrain , 18 W. 
R., 29 [1872]. * 

a Kashi noth Morshalh v. Ram- 
cJt*i ndra GopinaUi, I. h. R., 7 
Bom., 408 [1883]. ^ 

7 Bessessur Bhugul v. *Murli 
SahUy I. B. R., 9 Calc., 163 [1882]. 

8 Shaikh Klahee Biiksh v. Baboo 
Shi’O Narain Singh , 17 W. R., 360 
[1.872] ; Rameredfii v. Subbaradd i , 
1 . Jj. K.y 12 Mad., 500 [1 889], where 
a previous suit by the assignee of a 
mortgage-bond against the mort- 
gagor had been dismissed on the 
gromxl that notice had not; been 
given under section 132of the Trans- 
fer of Property Act (IV of 1882). 

a Dnodhari #ingh vf Lain Saw- 
stir an Lall , 3 U. R. It., 395 [1878], 
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Certain cases in connection with sections 102, 103, 373, 
.and 381 of the Code have now to be considered. 

Ss. 373, 381. In Rungrav liavji v. Sid hi Mahomed the defendants 
8c cur” * n a P rev i° us s.mt prayed to have a promissory note 

ityR)r costs delivered up arid cancelled on the ground of fraud and 
leave of Court, want of consideration. That suit was dismissed on the 
then plaintiffs failing to give security for costs under 
section, 381 of the Code. In a suit upon the note, the 
Court held that tlie provious suit was no bar to the question 
of fraud and want of consideration being raised, observing: 
“ I do not think that the Court can properly be said to 
hear and decide a matter which it is relieved from hearing 
and deciding by the plaintiff's default.” 

In the above case the defendant was met with an answer 
of re* judicata to his defence. Latham, J., remarked: “I 
can, however, feel no doubt that under the words of section 
13 of Act X of 1877 'suit or issue,’ the answer is admissible 
to estop a defendant from defence as well as a plaintiff 
from attack, and in England Out mm v. Morewood* is 
directly in point.” The learned Judge further observed: 
“ 1 give no opinion as to the result if a plaintiff whose suit 
had been dismissed under section 381, should again attempt 
to litigate the subject-matter of the dismissed suit. Pos- 
sibly the* reference to section 373 may be found sufficient 
to preclude him from so doing.” 

S. 102 where The learned Judge raised a further question which has 
(lofomLmt up- |) 0en discussed in subsequent cases. lie remarked : “ I 

pears ami ,, ■ . • 

pi.-iintiiv does tliivik it clear that the Civil Procedure (•ode does not eon- 
S,* idaaVuTco template the dismissal of a suit by default under section 
b'^fiv^suit- as Inventing the plaintiff, by section 13, from again 
litigating the saint' matter, as if so, the first sentence of 
section 1 03 3 would be superfluous ; but, no doubt, this 
may be explained on the ground that the decision under 
seetioK 102 is not a final one within Explanation I V to 

1 I. L. K., () llom., hS2 | iSS2]. 102, the plaintiff shall be preolud- 

a 3 Fast 3-10 [IS03J. ed from bringing a fresh suit in 

3 “ Whevi a suit is wholly or respect of the same cause of 

partially dismissed under section action. 17 
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section 13. It is hard to conceive that* the Legislature 

should have intentionally visited a plaintiff with a heavier 

penalty for failing to give security for* costs than for failing 

to appear.” 1 *♦ • 

However, in llamehandra v. BJu/Jbar ! 2 * * * * a Division Bench 

of the Bombay Court expressed a contuary opinftm ki an 

analogous ease, in the following terms : — • 

u We entertain no doubt that it would be contrary to the 

intention of the Legislature toallow # a plaintiff, whose plaint 

has been rejected for default in the* Ma n dat da rs Court under 
* * *. 

Bombay Act 11 1 of .187(5, to bring an.ot.luu* possessory suit 

on the same cause of action in the Civil Court, under section 
i) of the Specific Rclfef Act, 1877. The rule of rfls judi- 
cata is laid down in section 13 of # Aet X of 1877, aiuj we 
think that the rejection of a plaint under section 18 of 
Bombay Act 11 1 of 1870 is a hearing and final decision of 
the suit within the meaning of section 13 o ff the Code. It 
is certainly a final decision, and the section of the Bom- 
bay Act itself treats the suit as having been heal’d, for it 
provides that the plaintiff may take certain steps to have 
the suit reheard.'' • 

In Goliad ( 'hander Add na v. A fzul ItaBbani* (birth, ( •. J., l 'y?’ t] 10 s; ' me 
considered the operat ion of seel ion lOJB ot the Code to he upon the .^mo 

. ... - . . * . cause of action 

limited to those cases only where a second suit is Drought 
for the same object and cause of action as the suit which i£ 
dismissed, and this appears to be the correct view. In that 
case Linton sued Harper for rent of a piece of land, and 
defence was that; the land belonged to one A fzul 1 tab ban i 
who was accordingly made a party. The suit, was dismissed 


1 I. L. U., 0 Bom., 4SG. 

3 I. L. K., G Bom., 177 [1H82]. 

0 1. L. R„ 9 Vale., ICG [ lSSiij. 

In Shankar Tin lath v. Day a Shan- 

kar, L. R., 15 I. A., p. 71 [1SS7J. 

Sir Barnes Peacock refers in the 
argument to this case as well as 

to N/dson v. Couch, 15 U.B. (N. S.), 
90 [ 1 80*1] ; and .Phillips v. Ward, 
: 1 IT. A 717 [iSGdJ, to show 


that, in order to constitute a res 
judicata it must Le shewn that the 
plaint, ill could have recovered in 
the former suit that which he seeks 
in the second. 

4 Corresponding with ss. I ll and 
119 of Art VII l of 1N59. See Mo- 
haheer Per shad v. Lalta Ham , 1 1 
W. H., 19‘> [1SG9] ; M ofizooddct'H v. 
Shaikh. Anwod&'U, \V 7 . It., 59 

[Lsr-ij. 

28 


(\ LK 
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for Linton’s default. A purchaser from Linton then sued 
to obtain possession of the land from AfzuL The Court held 
the matter was not re^judicata, the former suitbeiug founded 
upon a different dtuse of action, and the question of title 
having only incidental ly arisen therein and not having been 
heard, and finally decided. 

The Bombay High Court in Ramchandra Jivaji Tilve v. 
Khatdl Mahomed Gori, 1 took a similar view of the section. 
The first suit watf tor redemption against Ramchandra, the 
mortgagee, and was dismissed for the plaintiff’s default. The 
plaintiff then sued his vendor, who he alleged had undertaken 
'to pay off the mortgage, and Ramchandra who had since the 
first suit purchased the equity of redemption, seeking to re- 
cover possession, and piUying that tfie defendants might bo 
compelled specifically to perform their contracts. The Court 
held that the causes of action in the two suits were differ- 
ent, and that section 103 should receive a somewhat strict 
construction. 

The conclusiveness of decrees by default under section 
114 of the Code of 1859 and section 103 of the present 
Code, cjime for consideration before the Judicial Commit- 
tee in two recent cases, and an authoritative rule has been 
laid down. In Shanlcar Jiafahv . Datja Shankar ? the mort- 
gagor had, in the year 1804, sued to redeem a mortgage, 
claiming the under-proprietary right in virtue of a sub- 
settlement. The suit was dismissed under section 114 of 
,Act Y1II of 1859, the plaintiff not appearing in person or 
by pleader. In a subsequent suit to redeem the mortgage, 
the plaintiff claimed the superior proprietary right. Their 
Lordships held that the difference in the mode of relief 
claimed did not affect the identity of the cause of action 
which was in both cases the refusal of the right to redeem, 
and that the judgment in the prior suit was final under 
section 114. In Chand Kour v. Pariah Singh? the plain- 
tiffs, as nearest agnates of a deceased proprietor, sued for 

J I. L. ,J t. , 10 Bom., 28 [1885], « I. L. R., 16 Calc., 98; L. E., 

3 I. L. U., 15 Calc., 422 ; L. R., 15 I. A., 150 [1888]. 

15 I. A., 00 [1887]. 
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a declaration that a gift made by a widow of the estate of 
her late husband' did not affect their rigljt of succession on 
her death* Prior to the gift, a suit bjj two of the plaintiffs, 
praying for a declaration and to have tl\p wjdow restrained 
by injunction from alienating the smile estate, had been 
struck off in 1878 for the plaintiffs default under sections 
102 and 103 of the 0 # ode. The plea of res judicata was 
raised as against these two plaintiffs* Their Lofdsfiips Causes of ae- 
lield that the plea was inoperative. “ The ground of action tu>n (Mcrent " 
in the plaint of 1878 is an allege*! intention on the part of 
the widow to affect the estate to which the plaintiffs had a 
reversionary right by selling it, in whole or in part, or bf 
affecting it with mortgages. r fhe cause of action j*et forth 
in the present plaint is not mere tnatter of intention, and 
it does not refer to either sale or mortgage. It consists in 
the allegation that the first defendant lias in point of fact 
made a de praesenti gift of their whole interest to a third 
party. That of itself is a good cause of action iff the ap- 
pellants’ right is what they allege. It is a cause off action 
which did not arise and could not arise until the deed of 
gift was executed, and its execution followed jjie con- 
clusion off the proceedings of 1878. It appears to their 
Lordships that the two grounds off action, even if they had 
both existed at the time, are different.” • 


Upon the provisions of sections 102 and 103 of the Code 102 , 103 
the Judicial Committee observed* “ The dismissal of a suit p5^!uff f r ()m 
in terms of section 102 was plainly not intended to operate Lrinyma a 
in favour of the defendant as res judicata. It imposes, tho wmie cause 
however, wlieu read along with section 103, a certain dis- ^ r oimd I of >r 
ability upon the plaintiff whose suit has been dismissed. n ° l)t * 

He is thereby precluded from bringing a fresh suit in re- 
spect of the same cause off action. Now the cause of action 
lias no relation whatever to the defence which mavjbe set 
up by the defendant, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint as the cause of action, 
or in other words, to the media upon which the plaintiff 
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asks the Court to arrive at a conclusion in his favour.” 
The plaintiffs therefore succeeded. 

plVm fi irto 1 JuW ^ 11 v. TheJJollecto r of Rajshahye, 1 a decree had 

withdraw with been passed dismissing the suit on the ground that ;>he 

liberty to bring . . f , ° , . * 

fresh suit. plain tin had railed^ to prove ins case, there was a re- 
servation in the decree allowing him to bring another suit, 
hut the case had in fact proceeded to. final judgment. Section 
1)7 of Act VII I of 1851) allowed the Court, in all cases 
where sufficient ground was shewn and where final judg- 
ment had not been passed, to give permission to the plain- 
tiff to bring; a fresh suit. And section 878 of the present 
Code gives a similar power where the suit must fail by 
reason v 'jf a technical defect or (in the Court’s discretion) 
for other sufficient grounds. 

Acplic-MLioji of la the ease now cited the Judicial Committee observe ; 

!>. b/A ron 1 1 .... , . , , , 

wit!) Watson “ \V e ha v e not been rclcrrcd to any case, nor are w e aware ot 
Uiiisflah vo* * ol any authority, vdiich sanctions I he exercise by tin* country 
f i •simp w i ioro ( ‘ onr j;s; 0 f India of that power which Courts of Equity in 

there has boon . # 1 # .... 1 . • 

a bearing but this country occasionally exercise, of dismissing a suit with 
tlonoSo' 1 liberty to the plaintiff to bring a fresh suit for the same 

monts * matter. , Nor is what is technically known in England as a 

nonsuit, known indhosc (hurts. There is a jiroceeding in 
those (hurts called a nonsuit which operates as a dismissal 
of the suit without barring the right of the party to lit igate 
the matter in a fresh suit ; but that seems to be limited to 
cases of misjoinder either of the parties or of the matters 
,jn contest in the suit ; to eases in which a material document 
has been rejected because it has not home the proper stamp ; 
and to eases in which there has been an erroneous valuation 
of the subject of the- suit. In all those cases the suit fails 
by reason of some point of form, but their Lordships are 
aware of no case in w hich, upon an issuejoiued, and the party 
having failed to produce the evidence which be was bound 
to produce in support of that, issue, liberty has been given 
to him to bring a second suit-/ 5 


1 Hi I. A, UJO 1 17(|i [ISO!!]. Sw Mona Uifuc v. Oomfd Mi , Hi 

\\ . 11 . , evo ['DTI J. 
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The principles laid down in Watson wThe ('oiled or of 
Rajshalvje 1 have led to some difference # of opinion in the 
Allahabad High Court. The case o ^Muhammad Salim v. 
Nubian Bibi 3 lias been mentioned as having* been decided, 
upon a technical point. In that case la previous decision 
of two other Judges of the Allahabad* Court, (lmne$li Hat 
v. Kalka Prasadf was dissented from on the grouyd that 
the suit appeared to’ have been dismissed in the ft>rm iti 
which it was brought, because the plaintiff* had omitted to 
tile with bis plaint a document tm which he relied. The 
fact however was overlooked that in the earfier case there 
had been a hearing ; and the judgment, although given iipoit 
the merits, was not appealed from, the report of that case 
being misleading. • 

In Kudrnt v. Itiinif another 1 H v ision Bench at Allaha- 
bad re-affirmed the principle of the decision in (lanesh v. 
Kalka J J rasad b upon the ground that issuer had been framed 
at the hearing and evidence taken, and the judgment was 
not appealed from, and they distinguished M a ham mad 
Salim v. Nubian Bihi 6 as having been dismissed upon a 
preliminary and technical point without any hoyring or 
decision of the matter in issue*. The same learned Judges 
in Bnnirari Ibis v. Muhammad Mashiaf ■ reasserted the 
same principle. In the ease now cited permission had boon 
given to bring a fresh suit, and the decree* was hold to he 
in effect one of nonsuit within the* prohibition in 1 1 'at son v. 
The Collector of lutjshaht/e , 8 the decree not being rnad<; 
under section 373 of the Code. The previous decisions 
were reviewed by a Hull Bench, in Svkh Lai v. Bhikhif and 
were held to he reconcilable. In that ease, a suit for posses- 
sion of immoveable property was wholly dismissed on the 
ground that, the plaintiff had not made out his title to the 
whole of the land lie claimed, although lie had proved his 


1 13 M. I. A., llSOflKM]. 

3 I. L. It., S AIL, 2Si> [ lsstij. 
* I. l. it., r* ah., [ i ss:ij. 

4 I. \j. It., 0 All., Jnr, [ISSG]. 
4 1. L. It., 5 All., .m 


I. 1,. It., 8 All., 282. 

1 I. L. IL, U AIL, <m jl.SSTj. 

* lit M. I. a. jfie. • 

y 1. Ij. It.. 11 AIL, 1ST [m< . 


I >ilYorono<j of 
opinion at, Al- 
Ij'ihalMid, 
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title as to a one-third share. Leave was expfessly reserved 
to him to bring a. suit for that share, and in that suit he 
was met by the plea of res judicata. The Court held that 
this plea must .prevail, the decree not being made under 
section 373. In thiL case the discussion turned chiefly upon 
the paint* whether .the previous cases could bo reconciled, 
and no general principles are in terms enunciated. The 
rule, ak established by the Allahabad cases, is apparently 
this’that, where a suit fails upon a technical point, the plain- 
tiff should be allowed to Withdraw under section 373. Un- 
less leave is granted to him under that section, the previous 
suit will, if there -has been a hearing (though no decision 
upon the merits), work an estoppel byres judicata. 

Calcutta, In Ram Charan Bulhrdar v. Reazuddin ,* the plaintiff 

had in a former suit established the fact, as against some 
of the defendants, that he had purchased the rights of his 
judgment-debtors in the entire taluk, but on the further 
and more important point as to what lands he was entitled 
to by virtue of his purchase, the Courts found themselves 
unable to come to a decision by reason of errors of form 
in the frame of the suit. They therefore refrained from 
deciding that point, and left the plaintiff to bring a fresh 
suit, framed in such a manner that the Court might be able 
to grant the relief sought. 1 2 “ It may be,” said Garth, C. 
J., “ that in the former suit both Courts ought, properly 
speaking, to have insisted on proper issues being raised, 
;ind to have tried those issues. But we are not prepared to 
say that the course taken by those Courts was ultra vires . 
They considered, rightly or wrongly, that they were not in 
a position to try the main question in the cause ; and it is 
clear that a question which was advisedly left undecided in 
the former suit, cannot be said to have been heard and final- 
ly decided within the meaning of section 13 of the Code.” 

1 I. L. R. t 10 Calc., 857 (860) suit was dismissed “ without pre- 
[18841. judice to the plaintiff’s right to 

a It dors not appear from the bring a fresh suit for possession of 
leport whether leave was expressly the lands of the taluk in suit dis- 
^ranted under s. 373. The first tinetly ascertained.” 
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It is at any rate clear that, where parities by their own Neglect to pro- 
neglect have failed to produce evidence to prove their case : 

after issue has been joined and a decision has gone against 

that decision is final and conclusive. 

* • 

In the old case of Marriott v. Habipton, 1 the plaintiff Marriott a 
had submitted to judgment in a suit by the defandajit for [iw]^ U 
the price of goods sold, not being able to find a receipt which 
he held from the defendant. He then sued the 'defen- 


dant for money had and received and was non-suited. *The 
Court of King’s Bench refused a new trial. 

Lord Kenyon, 0. J., observed : u If this* action could 
be maintained, I know not what cause of action could evcf 
be at rest. After a recovery by process of law, th^ro must 
be an end of litigation, otherwise* there would be no secu- 
rity for any person. 

“ It would tend,” said Grose, J., “ to encourage the 
greatest negligence if w r e were to open a door to parties to 
try their causes again because they were not properly pre- 
pared with their evidence. Of the general principle there 
can be no doubt.” And Lawrence, J., added : u If the 
case alluded to be law, it goes the length of establishing 
this, that every species of evidence, which was omitted by 
accident to be brought forward at the trial, may still bo* of 
avail in a new action to overhale the former judgment, 
which is too preposterous to be stated.” 


The remarks of the Judicial .Committee in Watson v. 
The Collector of Raj. shaky e : 2 * * — “ their Lordships are awar# 
of no case in which upon an issue joined, and the party 
having failed to produce the evidence which lie was bound 
to produce in support of that issue, liberty lias been given 
to him to bring a second suit ” — have been acted upon in 
numerous cases. 5 


1 17 East., 209 [1797]. 23 W..R., 58 [1875] ; Kartick Clam - 

* 13 M. I. A., 170 [1809]. dra Pal v. Sridhar Mandat , I. L. 

0 Sahadeo Panday v. Nolchid It., 12 Calc., 503 [1880] ; Kudral 

Pandey, 35 W. It., 573 [1871] ; Mo- v. Dinn, I. L. R. # 0 AIL, 155 

fiwoddem v. Shaikh Amooddeeu, [1880]. 
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Suit dismissed It would appear that a suit which has been dismissed 
iff limitation, on the ground of limitation alone cannot work an estoppel 
by res judicata. In Bnndalmn Chunder Sirkar v. Dhv nun- 
joy NuMur ,* the plain tiff sued to recover possession, and for 
declaration of niaur&si mokurari rights with mesne profits, 
a previous suit on the same cause of action having been 
dismissed under section 27, Bengal Act VIII of 18(>9, on 
the ground that it should have been' brought within one 
yea r from 'the dispossession. The merits were not on that 
occasion gone into. The High Court held that the second 
suit was not barred by section 2 of the Code of 1859, but 
dismissed the* suit on the same ground of limitation as that 
on whic|i the previous suit had been dismissed. 

Upon appeal Where the decision of a lower Court is appealed to a supe- 
!!i-ftscs to Wo rca r, °r tribunal, which for any reason does not think fit to decide 
judicata. the matter, the question is left open and is not res judicata. 

The fact, of an appeal being in point of form dismissed is not 
conclusive as to every point decided by the lower Court.. 1 2 * * In 
(j urtgaldslten Bh Haul v. iuxjhoonalh OJfha , a the lower Courts 
had in a previous suit decided issues as to title and posses- 
sion, hut on special appeal the question of possession alone 
was adjudicated upon. If was hold that the question of 
title was still open to the parties, not having been heard and 
final ly decided, within flu; meaning of the res judicata sec- 
tion. The reason for the rule is very clearly stated in JSil- 
vani v. JSilvaru A When the judgment of a Court of first 
instance is appealed against t he matter ceases to be res judi- 
cata mid becomes res sub judiee. When, therefore, a suit is 
dismissed, but not on the merits, by an Appellate Court, it 
follows that no finding upon the merits should he recorded. 5 


1 T. b. r> Cate., 240 [1879]. 

Set; : also I'rice v. Khihii Chamicr 
Fhu,s«, :> B. L. U. (Ap.i, 50 [INTO] 
a case lyuier t iio Bengal Munici- 
pal Act [III of 1S7-1J. 

9 Chawif.r Conmar Mif f tr x. Si(> 
Smnlari iHixsec, 1. L. K., 8 Cal-;., 

m [ iss-j]. 

« 1. L. K., 7 Calc.,** 381 [1881 j. 


4 I. L. R., 0 .Bo in., 110 I J.S81} 
See EtiHiXuunh/efu Sowdvtjhnr v„ 
Shaikh Ftdfrh AH., 5 C. I j. R., 447 
[1878J ; Rajah Mokoond A' a rain 
Jonar (inn Jhff, 15 \\\ R. , 
208 1 187 1]. See sajtra, pp. .*>44, 545. 

Narnia Lai Rai v. Bonomuli 
Lahiri , I. Ij. R., 11 Calc., 545 
[1885]. 
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The effect of a former judgment against whieli an appeal 
is pending is discussed in a previous chapter. 1 The principle 
enunciated in Nilvaru y. Xi Irani 2 appears to apply in sucli 
a. vase, and tins View lias been taken fyy a # Full Bench at 
Allahabad in Balkishan v. Kith an Lai:' 

In the case of ex- parte decrees in suits for rent* fchcfe has Ex-pnrty 
been some conflict in the Courts in this country, i j do; fa ^iV*' " mM ' n< 
Perthad Auhusteex. • Tarin.ee Kant Lahoree the qrteslion 
arose as to the effect to be given to an ey -parte decree* for 
rent in a former suit. No issues of fact were raised beyond 
the general issue involved in the claim whether or not a 
certain sum was due in respect of the rvnt claimed. The 
( bur! held that the (kv-parte decree was relevant, i*>( as to 
the rate of the rent, but solely upon the question whether 
the particular sum decreed by way of rent was due at the 
time of the passing of the decree. 

In Maharaja Beerelmnder Munich v. luiui hi then Share, h Calcutta Full 
a, Full Bench in ( hlcutta held that an ex-par te decree for <i,u " 
rent was admissible in evidence against the defendant to 1 1S/ fb 
prove the rate of rent which he was liable to pay, although 
the decree had become barred by limitation. Tlmyjucsiion 
of its value as evidence was a question fvr the lower (hurts 
to determine, and it was open to the defendant to pruve 
fraud. Another Full Bench, in Birr/nmder Maitiekya v. 

Jlurnth ('hander Dattp held that an ex- parte decree in a 
rent-suit is conclusive as to the rate of rent alleged in the 
proceedings in the suit, the question as to the rate becom- 
ing res judicata by virt ue of the decree, and that the~iaet 
of no execution haring ever been taken out. by t he decree- 
holder upon bis ex- parte decree does not prevent the decree 
having against the defendant the conclusive effect attribut- 
ed to it. 


Referring to the Full Bench decision of 1871 the (hurt 
observed: u What the Full Bench .judgment, in our view of 


4 LP> W. R., IP.) [ 1S75]. 
s 14 It. L. U.^;i70 [ lsft ]. 

6 I. L. R.,:iCal<\ t f Isis ]. 


1 Supra , pp. 345, Iltti. 

« 1. L. R., 0 Rom., 1 10 [ISM J. 
8 1. L. R., 11 All., 1 48 l IhSS |. 
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the matter, really meant was this : that an ex- parte decree 
is primd facie for the purposes of evidence, as good as any 
other decree, and as,, binding between the parties upon a 
matter decided by it. But if the defendant could shew,,. as 
he said he was prepared to do, that the former decree was 
obtained by fraud, V)r that it was irregular or contrary to 
natural justice, or the like, the ex-parte decree, although 
of force between the parties in the suit in which it was 
giv6n, might btf properly considered as of no value for the 
purposes of evidence in any other suit. A decree obtained 
ex-parte is, in the absence of fraud or irregularity, as bind- 
ing for all purposes, as a decree in a contested suit. If it 
were nqi so, a defendant in a rent-suit might always by 
not appearing, and allowing the judgment to pass against 
him without resistance, prevent the plaintiff from ever ob- 
taining a definitive judgment, as to what is the proper 
amount of rent due from him to his landlord . . . Of course 
if any fresh circumstances had arisen since the former de- 
cree was made, which would justify on the one hand an 
abatement, or on the other hand an enhancement, of the 
rent decreed in the former suit, the Court would be bound 
to take such circumstances into consideration. But no evi- 
dence of this kind was adduced by the defendant in the 
present 6ase. The only materials which he brought forward, 
upon which thtf judgment of the Court below ultimately 
proceeded, consisted of evidence which the defendant 
might and could have brought forward, if he had so 
pleased in the former suit, and which he offered no excuse 
for not producing on that occasion. We think, therefore, 
that the principle upon which we decided the case of Nobo 
Doorga Dos&ee v. Foyz Buksk Chowdhrt/, 1 and which has 
been acted upon by this Court in other cases, applies with 
equal force here,” 

In * Nil-money Singh v. Jleera Lall Dass , 2 the alleged 
execution of the decree was held to be fraudulent, and no 


1 I. Lu*R. f 1 Cvxle,, 202; *24 W. 

K., 403 [1878]. 


6 1. L. R., 7 Calc., 23 [1880J. 
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steps were taken to give finality to the decree, A division 
Bench of the Calcutta Court observed: , “A decree is not 
final within the meaning of Explanation IV, s. 13 of the Code 
of <Civil Procedure, so long as it is opbn tp the Court on 
the application of the parties to modify it.” This decision [ 1 882]. 
was followed in Bkagirath Patoni v. 'flam LockuiiyDeb. 1 2 
The decree never havigg been executed, and its ewcution 
being barred , the defendants were allowed to dispute the rate 
of rent claimed and the plaintiffs were bdtuVl to prove Chat 
they had received it. • 

The question of the conclusiveness of an ex^xxrte decree Modhusudan 
came before a Full Bench of thirteen Judges of the Cal- ^Brae? luiulul 
cutta High Court in •Modhitsudan Shaba M undid vi Brae} t l88, T 
In that case four questions were inferred. First, whether Questions 
an ex-parte decree for arrears of rent operates so as to ron- refeuod * 
der the question of the rate of rent res judicata between 
the parties ? Second , whether it so operates, 4f the rate of rent 
alleged by the plaintiff is recited in the decree, without any 
express declaration that the rate of rent so alleged has been 
proved? Third , whether it so operates, if the rate of rent 
alleged is expressly declared by the decree to have been 
proved? Fourth , whether an ex-parte decree operates so as 
to render any question decided by the decree re* judicata, 
in the absence of proof that such decree was executed? 

The Full Bench answered the first three of these que*- Rawas to 
tions in the negative, upon the assumption that the guestion 
of the rate of rent has 'never been put in issue between tji'j 
parties by reason of an express decla ration of the rate having 
been asked for in the plaint. As to the fourth question, Execution, 
they declined to give an answer on the ground that the 
matter had not been fully argued. 

The learned Judges considered the cases of Goga Per- 
shad Aubustee v. Tarin.ee Kant Lahoree a and liirchunder 
Manic ki/a v. / lurrish C hander Da$s\ as being in direct con- 
flict upon the question whether an ex-parte decree in a rent- 


1 I. Xj. R., 8 Calc., 275 [1882]. 

2 I. L. R., 16 Calc., 360 [1880], 


9 23 w. r., m. 

4 I. L. R., .‘1 Calc., 383. 
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Cairuttn.. Full conclusive as to tbo rate of rent alleged in the pro- 

pssaj. ceedings in the suit, and referred to an up reported case 1 
where it is said that pi an undefended case every material 
allegation in the plaint is denied impliedly within the mean- 
ing of section 13 of the Code because the plaintiff has to 
prove* every such allegation. The Court then observed 2 : — 

64 It « was argued -before us that the statement in the 
plaint of an alleged rate of rent, in shell a ease, would not 
be an allegation £o material that, in the absence of proof 
of i t, the plaintiff could not obtain a decree, even al though 
he were to shew conclusively that the amount of rent claim- 
ed in the suit was- actually due, on the footing of a different 
rate otVent from that mentioned indhe plaint being the 
trueyate. 4 ' 

44 We think this argument well founded. We think that, 
if at. the hearing of such suit, the plaintiff were to prove 
that the amounkelaimed by him as rent was actually due, 
although he did not establish the rate named by him in 
his plaint, he might nevertheless he entitled to a decree. 
That such a ease might possibly arise is obvious. If it 
might, it follows that the statement of the rate of rent in 
the plaint is not necessarily an allegation so material that 
the determination of it in the affirmative is involved in the 
act of tile Court in making a decree. 

' 4 ‘ It follows from this that, in our opinion, the mere state- 
ment of an alleged rate of rent in the plaint in a rent-suit 
in, which an ex-parle decree is made, is not a statement as 
to which it must be held that an issue within the mean- 
ing of section 13 of the Code of Civil Procedure was raised 
between the parties so that the defendant is concluded upon 
it by such decree. 

44 We are of opinion also that neither a recital in the de- 
cree of the rate alleged by the plaintiff, nor a declaration 
in it as to the rate of rent which the Court considers to 
have been proved, would operate in such a case so as to 

1 Pmwhartn)} Mmnhtl v. Krishna Priti Ihtsi , 8p. Ap., No. 121 1 of 1887, 

£ I. L. LI. lli R00 (Ml Hi). 
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make the matter a res judicata ; assuming, of course, that 
no such declaration were asked for in tlje plaint as part of 
the substantive relief claimed, the defendant having a pro- 
per opportunity of meeting the case.” \ . 

The principle of the Full Bench case appears to be this. Then? must u 
Where a matter is alleged by the plain f [ft* in sucW liyumer H t,Kl] of n * r, ' fe * 
that, if tlio case were contested upon the merits, th/ Court 
would exercise its judicial mind upon it; then if the defend- 
ant, having an opportunity of being heTirfl, refuses tfl be 
heard, he must, be taken to have impliedly denied the plain- 
tiff's allegations. The plaintiff is then put to proof of his 
case and obtains a final and conclusive decision of the Court* 

Ex-fKiHe decrees generally will be held conclusive as to 
matters which have been heard aiRl decided on the merits. 

Win * re a plaintiff claims as rent a particular sum and Decree for 
tlie Court holds that he has failed to establish that to be IipoVii.Xml-. 
due, but upon an admission, by tlie defendant gives a, decree } " 1 *' s 5l,lims ~ 
for a lesser sum, the cpiestion arises whether such a decree 
operates to determine conclusively the due amount payable 
for the year in respect of which rent is claimed . 1 

The answer to this question, depends upon tfye facts, What was the 
whether the previous decision was that idle plaintiff* should '^ uo k *°' 1 ' 
recover u[)on the admission, or that the sum so admitted 
to be due was the proper amount of rent payable for the 
period in question. In the former case the question as to 
the rout payable for the period .covered by ihe first suit 
will be res judicata. In the second case the decree conclu* 
si.vely determines the rate of rent until the rate is altered 
by agreement . 2 

In Punuoo Singh v. JV/rahiu Singh? tlie Court bad in No re* ju.iioaia, 
the previous suit passed a decree upon the defendant's ad- fi;is 
mission without finding the proper rate of rent. It was f,,llll, | v,,||al 

^ _ 1 1 ^ was tin* prop 

held that sueli a finding did not operaie to determine the <• of rent, 
rate, and that the plaintiff could prove' what rent was due 

1 See Hurry Belt ary lihagal v. 2 lb. 

Pargun Ahir ’ I. L. K., 10 Calc., 3 I. L. it., 7 <>le., CO* |LSS1]. 

0r>(» [ISOOj. 
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in respect of subsequent years. But in Jeo Lai Singh v. 
Surfun, 1 the plaintiff failed to prove the amount of rent 
claimed by him, amj, the Court tried an issue as to what 
was the proper anpunt of rent payable to the plaintiff, smhI 
gave a decree for the amount which the defendant admit- 
ted. % Such a decree was held to operate as res judicata in 
a suitf brought for the rent of a subsequent year. 

The question, therefore, in such cases will be whether in 
th<? former suit the* Court came to a decisive finding as to 
what the proper amount of rent was, and this may be ascer- 
tained from d common sense view of the judgment by seeing 
what was the issue decided. “Perhaps,” observed the 
Court ifci Hurry Behari Bhagat v. Pargnn Ahir? “ it would 
not be too much to hazard the opinion that, as a general 
rule in these cases, the amount found due upon the failure 
of the plaintiff to prove his alleged jama, upon the ad- 
mission of the defendants, was probably found due as the 
proper amount of jama payable.” 

Con el usivenesa Certain cases as to the conclusiveness of partition pro- 

prooeedmgH. cccdings may he here noticed. In Musd. Oodia v. Bhopal 8 
a decree for partition was hold to bar a suit to declare that 
one of the parties* was only entitled to maintenance. In 
6 lhasee Khan v. Kulloo , 4 a case also decided under the Code 
of 1851>, the dismissal of a suit for partition on the ground 
that the plaintiffs had failed to establish their rights was 
held a bar to a subsequent suit grounded upon an admis- 
sion of the defendants in the previous proceedings. 

No res judicata, Where, however, the previous suit was dismissed as pre- 
mised Aid mature, and no such issue was raised and finally decided, a 
imail} deudud. different, rule applies. In Shir ram v. Narayan, h both the 
parties in the first suit alleged a previous partition and 
claimed that the land in question had been allotted to them. 
The Court held that no partition had taken place and that 


MIC. L. R., 483 [imi See 8 3 Agra, 137 [1868] : the facts 
Mon Moh imeDebee v . Binode Beha- are i m pe rf ectl y re ported. 

ree ShaJut f 25 W. R., 10 [1875]. 4 1 Agra, 152 [I860]. 

2 I. L. VI., 19 Calc., 650 (659) & I. L. K., 5 Bom., 27 [1880]. 

[1890]. 
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A suit for partition of the entire field 


was held not to be res judicata. In Latphman Dada Naik 
v. Ramchandra bada JSfaik , l a suit J’or partition had been 


dismissed, as to’ part of the property \ s bping premature 


during the plaintiff’s father’s lifetime, and as to part on the 


ground of jurisdiction. After his father’s death ihe plain- 
tiff again sued his brother for partition. Their Lo/d ships 


of the Privy Council* held that there had been no Adjudi- 
cation in the previous suit as* to the nights of the brothers 
upon their father’s death. This? ruling was - followed in 
Konerrav v. Gurrav , 2 where also the effect of Explanation 
II was considered. 

In the case last cited the plaintiff had previously sued 
upon what purported to be a defcd of partition, but the 
document was held to be invalid, and the suit was dismissed 
with liberty to the plaintiff to sue again for a general 
partition. The Court appeared to incline to the view taken 
by Garth, C. J., in Denolmndhoo Chotvdhrj/s case* and 
hold that the cause of action as well as the relief sought 
were different in each case ; and that although the plaintiff 
might in the former case have prayed alternatively for a 
partition and might have been allowed to combine both 
grounds of attack in that suit, yet it could ittot be said 
that he ought to have done so. Similarly, in JSHo Ram- 
chandra v. Gomnd Ballal the dismissal of n suit on an 
alleged family agreement was held not to bar a suit based 
on a hereditary right claiming a share in a vatan estate* 

So, in Sadu v. Baizaf a decree obtained upon an agree- 
ment for a port ion of the property, was held no bar to a suit 
in which the plaintiff claimed the whole of the ancestral 
property as heir of his father and brother. 

It is not necessary, however, that the partition to render Estoppel i-y 

it conclusive should be by metes and bounds. Provided < ' 0IKlucfc () \ h Y 

J > , (mwouipucci- 

therc has been an agreement or evidence amounting to »ion. 


1 I. L. R., 5 Bom., 48 ; L. R., 
7 I. A., 181 ; 7 C. L. R„ 3*20 [1880], 

* I. L. 11., 5 Bom., 580 [1880]. 


8 I. L. R., 2 Calc., 152 [1870], 
4 I. L. R„ 10 J>om., 2t [1885]. 
* I. L. R., 4 Bom., 37 [187!>1. 
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properly. 


an assent or expression of will, that, will be sufficient to 
estop the parties if there has been a change of position. 1 
And if the question V : 1 8 been directly and substantially in 
issue in a longer j-mit the decree in such suit will operate 
as res judicata where the question raised upon that issue 
has been decided,. ythe status of the family having been 
declared in the former suit. 2 * * * 

In Ananta Halaeharya v. lhimodfiar Maknndf a memo- 
randum of partition was drawn np between two brothers 
in .18(54 dividing t lie family property in equal shares, and 
providing that, if at any time the sons did not agree, they 
should exercise ownership in accordance with the docu- 
ment. *In 187(> the plaintiffs sued the defendant’s father 
to recover their half sliftre of the rent of certain property 
upon the basis of the partition, .and it was held that the 
partition was proved. In 188*1 the plaintiffs sued to re- 
cover ))OSsession of certain other property, and the de- 
fendants sought to attack the partition, hut. it was held 
that they could not be permitted to do so, a distinct issue 
having been raised and decided in the suit of 187(5, although 
that suit related to different property.* 

W here a partition deed between two brothers, A and B, 
provided that the properly was only to descend to sons and 
grandsons, and upon the death of A, B sued A's widow, 
alleging that he had been joint with his. brother, and that 
by the custom of the family women did not inherit, and 
/he (hurt Judd that no such custom was proved, and that 
the deed was an ordinary partition deed, the matter was 
afterwards held to he res judicata between the surviving 
brother and the widow's daughter. 6 A party by his own 
neglect may he held bound by the conclusivcncss of partition 


1 Anaufa lUdachari/a v. Ida mo 

dhar .1 taiand , 1. Li. It., 18 Hum., 

2~> (81) [ISSSj, citing West and 

H wider (*>rd ed.), 081, and see 
supra , ]>. 0‘>. 

9 Krishna Ih/mri Roy v. Uroj/s 

irari C/iotrdhrani , 1. L. !{., 1 ('ale.. 


141 ; li. It., *2 I. A., *J88 [1S75J. 
a I. L. It., 18 Hum., '2a ( 18S8]. 

4 Rajah of Piilapur v. Sri Rajah 
Row Rue hi Si No (f a ( Java , L. It., 
1 2 L. A., K) [1884], 

* v Vnthalaiiri v. Red a Venlai/* 
amnia, I. L. it., 10 Mad., lujlSSOj. 
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proceedings. In Sheikh Ilossein Buksh v. Sheikh Musmid 
Hossein , l the plaintiff by suit established his right to a 
9 -gun das share ill a certain puttee. # Before decree pro- 
nounced, he made himself a party to certain butwara pro- 
ceedings before the Collector, but omitted to include his 
claim in those proceedings, and was therefore ijnable to 
ascertain his 9 -gun das share for the purpose of executing 
his decree upon the property. It was held that he •ccftild 
not bring a second suit against the same partied to Imvo 
his right declared. In I lari Naval) an Brahmf v. Ganjuit- 
rav J)qji , 2 four brothers by suit partitioned certain ances- 
tral property, excluding the village of Srispa.de. Three of* 
them in their plaint /daiined tile village as not subject to 
partition, and the fourth contented himself with denying 
their right. Subsequently tile grandson of the fourtk*bro- 
ther sued the others for partition of Saspa.de. It was held 
that the matter was res judicata by the former suit, the 
plaintiff’s ancestor having neglected to bring the property 
into hotchpot. The Bombay Court observe upon the 
conclusiveness of partition proceedings, which is subject, 
however, to certain exceptions, as w here the property lies 
in different jurisdictions or, being in ic possession of a 
mortgagee, is not available for distribution. # # 

Where however A, one of two joint owners, obtained a 
decree for partition against B his co-owner, but the com. 
mission was never proceeded with, and A subsequently ob- 
tained a decree for an account and sale of the property in 
respect of a mortgage which lie held against his <*o -owner's 
share, it was held that the second decree extinguished B’s 
right, to redeem, and that the property was no longer sub- 
ject. to partition under the previous decree. 3 

1 18 W. R., 2(>0 [1872]. Nath Day , I. L. K., 10 Calc., 97 

a I. L. R., 7 Bom., 272 [1883]. [18831 

a Kirty Chunder Mi tier v. A nath 
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Judgments in r cm— Prior to the Evidence Act — Yarahtlamma v. Karam/mct 
i [1864 ]-— Laid v. Radha Ch urn [1867] — Section 41 of the Evidence 
Act — Purposes for which ..uoh judgments are conclusive — Probate— Com- 
petent Domestic Courts — Foreign Judgments — Matrimonial — Competent 
Domestic Courts — Foreign Judgments — Admiralty — Adjudications in 
matters of Prize —Foreign Judgments— -—Jurisdiction — Insolvency* 

THE^subject of Judgments in Rem remains to be consi- 
dered. Much of the difficulty which surrounded this subject 
is removed by the enactment in the Evidcnco Act 1 to be 
noticed shortly, at least so far as Domestic Judgments in 
Rem are concerned. As regards the conclusive effect of 
such judgments, their scope appears to have been much 
limited by recent decisions , 2 and it is probably not inaccu- 
rate to say that such judgments operate in rem only so far 
as the judgment itself is concerned . 8 It will be most useful 
first, to exami ne the way in which Judgments in Rem were 
regarded’ prior to the Evidence Act ; and secondly to notice 
the purposes for which they are now to be deemed conclu- 
sive . 4 


^ 3 Act I of 1872, s. 41. 

B “jJf'Mora v. Cotlcha , L. It., 29 
Oh. D., 268 [1885]; Concha v. Concha , 
li. It., 11 Ap. Ca., 541 [1886]. 

8 See pp. 30, 31, supra . 

0 “ One thing has been agreed 
upon with regard to these cases. . . 
that for certain purposes, not well 
defined, the judgment is binding 
not merely inter partes, but inter 
omnes. . . The difficulty heretofore 
lias mainly been to ascertain some 
principle upon which to rest this 
class of judgments so as to deter- 
mine what classes fall within it. 


It has often been said that judg- 
ments in rem bind all persons be* 
cause all persons are deemed to be 
parties to them, . . Still another 
ground has been taken with regard 
to Prize cases, to wit, the propriety 
of leaving the cognisance of such 
cases to other Courts having the 
more appropriate jurisdiction to 
try them. . . Again, it has often 
been said that judgments in rem 
determine status : and this is some- 
times put apparently in regard to 
their broadly conclusive effect. . . 
It will help, however, to an under 
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§ 

Prior to the year 1864, the opinion appears to have pre- 
vailed in India t]iat, if any Court declared the status of 
anybody or anything, the validity of Vn adoption, the par- 
tibSity of property, the rule of descent of a particular 
family, the divisibility of a zemindary or any other ques- 
tion of the same nature, the judgment, being due «upon 
status- was conclusive against all the world. 1 The Madras 
Court in the year 1864 in the course of certain ejtra judi- 
cial observations examined the whple question, 2 and came 
to the conclusion that, in the case of Judgments in Rem, 
there was a fictitious extension of the rule of res judicata in 
the case of certain proceedings., and before the rule could 
be applied in this country, consideration should be given* to 
the question whether there were Courts which would ar- 
rant the application of the doctrine of decrees in rein. In 
1867 the question was fully considered by a Full Bench of 
the Calcutta High Court in Kanhya Lull y? Rad ha Churn? 
Peacock, G. J., in delivering the judgment of the Court, 
concurred in the conclusions arrived at by Mr. Justice 
Holloway, and proceeded to examine the meaning of the 
expression 44 in rem ” and the function of action.es fmjinli - 
dales in the Roman law, the latter being*m his opinion the 
origin of the rule as to judgments on actions In wliidh 
questions relating to status were determined. 4 Tfieso ac- 
tions were said to resemble actions in rem because they* 
did not make any mention of any particular person and 
were not brought upon any obligation. 6 A <i tones p rejnJ i* • 
dales dealt with questions of paternity, filiation, and other 


standing of this broadly conclusive 
character of judgments in rem to 
look to the purposes for which they 
are thus conclusive.** Bigelow on 
Estoppel, 5th ed., pp. 45, -47. 

1 Yarakalamma v. Nar amnia, 2 
Mad. H. C., *275 (279) [1864]. 

a Ib.,per Holloway and Phillips, 
JJ. The Note in Smith’s Lead- 
ing Cases, 9th, ed., Vol. ii, p. 858, 
s there criticised very fully. See 


also the observations of Peacock, 
O. J., in Kanhya I Ail/ v. Jladha 
Churn , 7 W. It., 338 [1867] ; and of 
the Judicial Committee in Jmjen- 
dro Deb Iloy kill v. Funind.ro Deb 
Itoyhut, 14 M.I. A„ 367 (373) fl871J. 
0 7 W R., m 
" ib„ m 

* Tb., 343, Jusf Inst,., Bk. IV 
Tit. 0, s. 13. 
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questions of stains. 1 The Chief Justice pointed out that 
there were, at that time, no suits in Indi^ with the excep- 
tion of those in the High Court in the exercise of Admi- 
ralty and Vice-Adiniralty jurisdiction, which answered to 
the action.es in rem of the Civil Law, and none correspond- 
ing witlf the act! ones prejvdieiales , and continued : “ We 
have little to do with foreign judgments. Suits in the 
Exchequer for the condemnation of good sare not applic- 
able to this country, anc} it is therefore unnecessary to refer 
to them. 2 * We have not as yet any suits here for divorce 
a vinculo matrimonii so far as Christians are concerned, so 
that no questions can arise, as to the effect of judgments in 
such stfits.” 8 

Decrees by Courts of competent jurisdiction for the 
absolute dissolution of marriages are no doubt binding upon, 
third parties ... This, in my opinion, is not upon the prin- 
ciple that cverj r " one is presumed to have had notice of the 
suit ... but upon the principle that when a marriage is set 
aside by a Court of competent jurisdiction it ceases to exist, 
not only so far as the parties are concerned, but as to all 

persons *. The record, of a decree in a suit for divorce 

or of any other decree, is evidence that such a decree was 
pronounced, and the effect of a decree in a suit for a divorce 
a vinculo matrimonii is to cause the relationship of hus- 
band and wife to cease... but it is not conclusive or even 
prima facie evidence against strangers that the cause for 
v,hi(;h the decree was pronounced existed/’ 

“ It is unnecessary to consider the principle upon which 
grants of probate and of letters of administration have been 
held to be conclusive upon third parties. It would throw no 
light upon the present question, and the Indian Succession 
Act, 4 section 242, points out expressly the effect which they 
have pver property and the extent to which they are to be 

conclusive/’ 


1 Bandar’s Just., note to ib. 

9 See Ynrakalmmna v, Naram- 

mn , 2 Mad. H. C. f 276 (287) [1864]. 

® Soe now The Indian Divorce 


Act (IV of 1869). 

4 Act X of 186."). See Yaralca - 
lamma v. JS'uramvut, 2 Mad. H. C. 
It., 287. 
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“ It is quite clear that there are no judgments in rem in 
the Mofussil Coujta, and that, as a general rule, decrees in 
those Courts are not admissible against strangers either as 
conclusive, or even as primCi facie, evifienoe to prove the 
truth of any matter directly or indirectly determined by 
the judgment or by the finding upon 'any issue Iraiaed in 
the suit whether relating to status, property, or any other 
matter.” 1 * 

Section 41 of the Evidence Act is b&secl upon the above Judgments in 
remarks. A judgment, order, or decree in order to operate tho'kvi.ionoo 
otherwise than inter partes must be a final judgment of a Aot# 
competent Court made in the exercise of Probate, Matri- 
monial, Admiralty, oi f insolvency jurisdiction. 2 9 

It is to be observed that the section is limited in its terms Purposes for 
to certain purposes for which the judgments of these Courts Tiv£ * ° 1 
are declared to be conclusive, namely, the legal character 
to which a person may be declared to lie entitled, or to 
which a person may be declared not to be entitled, and the 
title which a person may be declared to possess in a. specific 
thing. These purposes remain to he considered briefly.. 


1 See Yarakalamma v. Nar am- 
mo, 2 Mad. II . 0. K., 288. 

fl That section as amended by 
Act XV III of 187*2 provides that: 
—“A final judgment order or de- 
cree of a competent Court in the 
exercise of Probate, Matrimonial, 
Admiralty, or Insolvency Jurisdic- 
tion, which confers upon or takes 
away from any person any legal 
character, or which declares any 
person to be entitled to any such 
character, or to be entitled to any 
specific thing, not as against any 
specified person but absolutely, 
is relevant when the existence of 
any such legal character, or the 
title of any such person to any 
such thing, is relevant. Such judg- 
ment, order, or decree, is con- 
clusive proof— that any legal cha- 


racter which it confer^ aoerucd*at 
the time when such judgment, 
order, or decree came into opera 
tion ; that any legal character, to 
wliigh it declares any such person 
to be entitled accrued to that per- 
son at the time when such judg- 
ment, order, or decree declares it 
to have accrued to that person; 
that any legal character which it 
takes away from any such person 
ceased at the time from which such 
judgment, order, or decree de- 
clared that it had ceased or should 
cease ; and that anything t^ which 
it declares any person to be so en- 
titled was the property of that 
person at the time from which such 
judgment, order, or decree declares 
that it had been* or should be bis 
property.” 
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And first as to 1 * Courts exorcising Testamentary and Intes- 
tate jurisdiction.. The High Courts exercise this jurisdic- 
tion under their respective charters, and certain other Civil 
Courts in British India have j urisdiction in matters of probate 
and administration under the Indian Succession Act 1 the 
Hindu Wills Act^dtnd the Probate and Administration Act . 8 

The decrees of competent Courts of Probate upon the 
testamentary character of instruments, and upon the title 
derived from a grant of probate or letters of administration, 
would appear to be conclusive upon all persons as to the 
genuineness of the testamentary instrument and the fact 
that it was executed according to the law of British India, 
and as<tto the legal character conferred upon the executor 
or administrator A The grant, however, does not establish 
the domicil of the testator , 6 or the fact that the dispositions 
made by the will were within the testator’s power. “ The 
result,” says Mr. Bigelow, appears to be u that it is the 
judgment of the Probate Court on the will, as distinguished 
from specific findings or facts necessarily involved therein, 
that is binding upon all persons . 6 In connection with this 
subject .the case of Concha v. Concha in the House of Lords 
and the elaborate arguments in the Court of Appeal 7 deserve 
careful study. The above observations will, it is conceived, 
apply in tho case of Foreign Judgments in matters of 
Probiite . 8 


1 Act X of 1865. See s. 242. 

- 3 4 * Act XXI of 1870. 

8 Act V of 1881. 

4 DeMora v. Concha , L. K., 29 
Oh. IX, 208 [1885]; Whicker v. 
llmrn, 7 II. L. Ca. f 124 [1858]; Con- 

cha v. Concha , L. R., 11 Ap. On., 
5U [1886]. 

6 Concha v. Concha , L. R., 11 Ap, 
€a., 541 [1886]. 

• Bigelow on Estoppel, 5th ed„ 
250, 231. 

7 DeMora v. Concha, L. R., 29 

OK IX, 208 (see especially Mr. 
Rigby’s argument, 281—291, where 
the authorities are fully cited). 


See also on this subject a note by 
Mr. Bigelow in the Law Quarter* 
ly Review, Vol. ii, 406, and an 
article in the Indian Jurist, 1887, 
p. 284. See Ahmedbhoy Hubibhoy 
v. Vullmbhoy Caxmmbhoy, I. L, 
R., 6 Bom., 708 [1882], for observa- 
tions upon judgment in rem. See 
also the Indian Succession Act (X 
of 1865), ss. 188 & 191, and the cor- 
responding sections (12 & 14) of Act 
V of 1881. 

8 “ Where a will has been 
proved and deposited in a Court 
of competent jurisdiction situated 
. , , in a foreign country and a 
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Secondly, as to the Courts exercising Matrimonial juris- 
diction. The different High Courts exercise this jurisdic- 
tion by virtue of their respective chafers, and certain other 
Civil Courts are* empowered to exercise such jurisdiction 
under the Indian Divorce Act 1 and other Acts . 2 

Decrees of Domestic Courts in divorce cases, iti distinc- 
tion to the specific necessary findings therein and grounds 
thereof , 8 are conclusive inter unities, but may be reopehed on 
the ground of fraud or collusion . 4 Mr. BigldRw observes f hat 
questions relating to tho'conclusrveness of decrees in cases 
of marriage and divorce have more frequently arisen in cases 
of foreign decrees. Such cases, however, are rare in tins* 
country. A divorce pronounced by a foreign Count would 
probably be regarded as binding •where the parties were 
at the time of the suit domiciled within the jurisdiction . 6 


properly authenticated copy of the 
will is produced, letters of admin- 
istration may bo granted with a 
copy of such copy annexed.” [Act 
X of 1865, s. 180, and Act V. of 
1881, s. 5.] Where, howevor, a de- 
ceased poi’son has left property in 
British India letters of adminis- 
tration must be granted accord- 
ing to the rules prescribed in the 
Succession Act, although he may 
have been a domiciled inhabitant 
of a country in which tho law 
relating to testate and intestate 
succession differs from the law of 
British India. — Act X of 1805, s. 
207. 

1 Act IV of 1860 : Section 2 
provides that Courts can only 
grant relief under the Act where 
the petitioner professes the Chris- 
tian religion and resides in British 
India at the time of presenting 
the petition, and can only make 
decrees of dissolution or nullity of 
marriage where the marriage has 
been solemnised in British India, 
or where the adultery, &c., has 
taken place in British India. 


3 Tho Parser Marriage and Di- 
vorce Act (XV of 1805) ; The Native 
Converts’ Marriage Dissolution 
Act (XXI of I860) ; An Act to 
provide a form of marriage for 
persons who do not profess the 
Christian, Jewish, Hindu, Malio- 
medan, Pardee, Buddhist, Sikh or 
Jaina religions,' and^ to legalise 
certain marriages the validity of 
which is doubtful (Act III of 
187*2) ; and the* Indian Christian. 
Marriage Act (XV of 1872)*. 

8 6ee Bigelow on Estoppel, 5th 
ed., 227. # # 

4 “You ought to shew Exter- 
nally,” observed Langdale, M. R., 
in Perry v. Meddowcroft [10 Boav,, 
138,9 (1810)], “ and independently 
of the proceedings in the cause 
that there was collusion or concert 
between tho parties, but you must 
not wholly lose sight of tho pro- 
ceedings themselves whUh are 
very ofien of such a nature that, 
you cannot help suspecting some 
bad faith.” 

4 Westlake, private •Interna- 
tional Law, § 10. 
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A distinction lias, however, been drawn in England be- 
tween the decree of a foreign Court pronouncing a divorce, 
and a sentence of a foreign Court pronouncing the nullity 
of a marriage.* In Sinclair v. Sinclair , l 2 Lord IS to well ob- 
served that adultery and its proofs were nearly the same 
in all countries, bwt that the validity of a marriage must 
depend upon the local law, and he was not prepared to 
say that ^ judgment of a third country, on the validity of a 
marriage solemnised" outside its jurisdiction and between per- 
sons not its subjects, would be universally binding. The 
judgment oh a foreign Christian tribunal having competent 
jurisdiction would, however, since the case of Harvey v. 
Farnie™\\\ all probability be considered conclusive upon 
matters of marriage and divorce. 8. 

The High Courts of Calcutta, Madras and Bombay exer- 
cise Admiralty and Vico- Admiralty jurisdiction under their 
respective charters in maritime matters, civil and criminal, 
including tTaf trial and adjudication of Brize causes. 

“ The one established case,” observes Mr. Bigelow, “ of 
the full operation of a judgment in rem is an adjudication 
of prize ''or an acquittal thereof in the Admiralty ; it has 
often been determined that condemnations are conclusive 
upon aH persons, not only of the title or change of property, 
but also of the, findings of necessary facts upon which the 
condemnation was pronounced. And this has been held 
be true not only for t he purposes of the judgment itself, 
‘lint /vlso for collateral purposes, such as questions turning 
upon a warranty of neutrality of a ship in a contract of 
insurance upon her, where the ship has been seized, con- 
demned and sold upon breach of such neutrality. 

Oases of adjudication in the Court- of Admiralty in matters of 
collision have also been thought to afford an illustration of 
the operation of judgments in rem.” 3 

1 1 Hagg, 294 [1798]. 321, Harvey v. Farnie, L. R„ 8 

2 See Roach v. Garvan , 1 Ves. Ap. Oa., 43 [1882]. 

Sr., 157 ( f748j ; Sh&w v. Gould, 3 E. 3 Bigelow on Estoppel, 5th ed. 
it I. Ap., 55 [1868]- Westlake, § 221,222. 
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Questions as to the conclusiveness of j udgments in miuwi » 
of prize have generally arisen in relation to the judgments 
of foreign Courts . 1 * * Such judgmentacjiavo been held conclu- 
site not only for their own proper pufposes but for other 
purposes as well, but Mr. Bigelow expresses a doubt whether, 
since the case of Concha v. Concha , thefltmdings and ground 
of the judgment, as distinguished from the judgment itself, 

would be deemed conclusive upon all the world . 8 9 

* , • • ** • 

It is a condition precedent to tipi sentence being treated 
as conclusive that the foreign Court had jurisdiction. We 
think,” said Blackburn, J., in Castrique v. Imrie? “the in- 
quiry is, first, whether the sukject-matthr was so situated 
as to be within the lawful control of the State ifudor the 
authority of which the Court sits ; and secondly, whether 
the sovereign authority of that State has conferred on the 
Court jurisdiction to decide as to the disposition of the 
thing, and the Court has acted within its* jurisdiction. If 
these conditions arc fulfilled, the adjudication is conclusive 
against all the world.” 

Insolvency jurisdiction is exercised by the High Courts 
of Calcutta, Madras and Bombay under their respective 
charters, and by the Mofussil Courts under •( hap ter XX of 
the Code of Civil Procedure. The judgment of .a Compe- 
tent Court in matters of insolvency would appear to be 
conclusive only for its own proper purposes and objects as 
defined by the enactments fronf which the Court dories 
jurisdiction . 4 * * * * • • 


1 Bigelow on Estoppel, 5th ed. 

2*22, See liernardi v. Mottrnx , 2 

Doug., 574 [1781] ; Hughes v. Cor- 

nelius, 2 Sin. L. Oa., 9th ed., 825 
[32 Car. II]; The Helena, 4 Hob. 

Adm., 3 [1801], the ease of the cap- 

ture and judicial sale of an Eng- 
lish ship at Algiers. See Godard 

v. Gray, L. R. t 0 Q. B., 139 (148) ; 

Schibsby v. Westmholz, L. 11., 0 
Q. B., 155 -159 [1870]. 

9 Bigelow on Estoppel, 5th ed., 
242. 


8 4 E. k I. Ap., 414 (429) [1870]. 
See ( Jammed v. Sewell, 3 H. k 
N., HI 7 ; S.O., 5 H. k N., 728. 
Tho question of the conclti.sivone.sN 
of the sentences of foreign Courts 
of Admiralty in matters of Prize 
is discussed at length in the notes 
to Siyith’s Leading Cases, 9th ed., 
Vol. ii, 882— 81Ki. 

4 See Westlake, Chapter VI, as 
to the effect in England of Foreign 
Ad j ud i cations* a I insolvency . 
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Ab already mentioned, the expression Judgements in 
Rem ” does not occur in the Evidence Act, and in this 
country the number jjmd scope of such judgments appears 
to be extremely limited. It is a matter of some doubt how 
far Foreign Judgments in Item are to be held as governed 
by the, principles examined in the following chapter. 



CHAPTER VIII. 

Foreign Judgments in Personam. 

• 

Principles upon which foreigti judgments arc enforced — The matter rest^ upon 
the ground of duty or obligati 014 — Implied contract — Ii> Englanjl the 
merits may not be examined — Definitions — Suits to which foreign judg- 
ments may operate as a fear— Suita 4 >r ought to enforce foreign judg- 
ments— Judgments of the Courts of Native States— Conflicting opinions 
in Bombay and Madras— Amendment of a. 14 of thb Code — Leading 
principles and Indian decisions — (a) Judgment itmst be final and conclu- 
sive — Nouvum v. Freeman [1889] — Pondency of appeal — (/>) iy ay bo im- 
peached as contrary to natural justice— Propositions in tic/u'bxbp v. 

Westenhotz [1870] — Voluntary waiver of objection to jurisdiction— ^Madras 
decisions — Whero submission not voluntary — Parr// <£■ Vo, v. Appammi 
Pillai [1880]— Limitation Act, s. 14— Contract made by traveller in 
foreign country — Madras decisions — Whero defendant has had no oppor- 
tunity of making defence and Court has no jurisdiction Joint Stock Com- 
panies — Copin v. Adamson [1874] —Bombay decisions — Execution of 
foreign decree — (c) May be impeached on the ground of fraud —Abouloff 
v. Oppmhdmer [1883] — Execution refused on the ground of— (d) Rule in 
Englaud that merits may not be examined — Reason for the English rule— 

Suggested rule in India. 

The principles upon which Foreign ^Judgments are en- Principles 

1 1 1 t • upon •winch 

forced rest upon the proposition that rights acquired under Foreign Judg- 
the law of one civilised State ought to he recognised in all forced / 11 ° U ' 
other civilised States. It is, however, (in the case of ‘foreign 
judgments in personam) the right # acqiiired under the foreign 
judgment, a right which has, by virtue of the judgmeht, 
been ascertained as existing, rather than the foreign judg- 
ment; itself, which is recognised. In Schihsby v. Western 
holz ? Blackburn, J., observes that such judgments are not 
enforced upon the principle of “ that which is loosely called 
‘ comity,’ ” hut that the matter rests upon the ground of 
duty or obligation. 

“ It is not,” said the same learned Judge in Godard v. 

Gray? “ an admitted principle of the law of nations that a 


1 L. 11., 6 Q. B., 105 (150) [1870]. 


9 L. It., 6 Q. B., 130 (148) [1870]. # 
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groupd of duty State is bound to enforce within its territories the judg- 

or obligation. ^ t 4 t 0 0 

inont of a foreign tribunal. Several of the continental 

nations (including Fr juice) do not enforce the judgments of 
other countries unless there are reciprocal treaties to that 
effect* But in England and those States which are gov- 
erned, by the Cojnniffti Law, such judgments are enforced, not 
by virtue of any treaty, nor by virtue of any Statute, but 
upon a principle very well stated by Parke, B., in Wil- 
liams v. Jones. 1 ' 4 Where a Court of competent jurisdiction 
has adjudicated a certain gam to be due from one person to 
another, a legal obligation arises to pay that sum, on which 
an action of debt- to enforce the judgment may be main- 
tained. < It is in this way that the judgments of foreign 
and colonial Courts are supported and enforced.’” 
contract The same principle is stated in another form by Brett, 

M. 11., in Grant v. Easton? where it was contended that a 
foreign judgment created a liability of an inferior degree. 
“An action upon a foreign judgment may he treated as an 
action in either debt or assumpsit ; the liability of the de- 
fendant arises upon the implied contract to pay the amount 
of the foreign judgment.” 

In England the ft is now considered established in England that the 
bo examined. Courts do not sit to hear appeals from foreign tribunals, 8 
the presumption being that a Court of competent juris- 
1 -diction, has given a right judgment,* and it is now .settled 


' * KI M. & W., 633 [18451, an ac- 
tion of debt upon the judgment of 
a County Court. See Russell v. 
Smyth, 9 M. k W., 810 [1S42] an 
action for costs awarded by tlio 
Court of Session in Scotland in a 
suit for divorce, the defendant who 
was resident in England having 
entered an appearance. 

2 L. It., 13 q. B. !>., 302 [1883]. 
See Bhamnishankar Shevakram v. 
Parmdri KaUdas , I. L. It., 6 
Bom., 292^ [1882]. Foreign judg- 
ments in personam were at. first 
regarded only as primd facie evi- 


dence of a debt and liable to be 
impeached. See Walker v. Witter , 
1 Dougl., 1 (5) [1778] per Lord Mans- 
field ; If all v. Odber , 11 East., 118 
(124)| 1809], per Lord Ellenborough; 
Houlditch v. Donegal!, 2 Oh & F., 
470 (477) [1834], per Lord Broug- 
ham ; Smith v. NichoUs , 5 Bing. 
(N. S.), 208 (221) [1839], per Tindal, 
C. J. 

8 See Trafford v. Blanc , L. It., 30 
Ch. I)., 600 (017) [1887], 

4 Per Lord Brain well in Nando n 
v. Freeman , L. It., 15 Ap. Ca., 15 
[1889]. 
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that whose a foreign judgment has conclusively established 
the existence of a debt, the merits may not be examined, 
and the judgment can only be attacked on the ground of 
fraud or want of jurisdiction. 1 \ # 

A foreign Court is defined in the Court of Civil Proce- 
dure as a Court situate beyond the limits of British India, 
and not having authority in British India, nor established 
by the Governor-Genfcral in Council ; and a foreigir judg- 
ment is the judgment of suclf a Court. 2 * Who- if* a foreign 
judgment is relied upon* the production of fhe judgment 
duly authenticated is presumptive evidence that the Court 
which made it had competent jurisdiction, unless the con- 
trary appears on the* record, but the presuniptior^may be 
removed by proving the want of jurisdiction. 3 

There is, however, a distinction between suits brought bv 
a party to enforce a foreign judgment, and suits where the 
defendant sets up a foreign judgment by, way of defence. 
The rules applicable to the latter class of cases are to be 
found in section 14 of the Code of Civil Procedure, which 
permits such a judgment, when pleaded in bar of a suit, to 
be examined upon the merits and impeached, if it appears 
on the face of the proceedings to be founded on an incor- 
rect view of international law or of any law in force, in 


1 Jn Sreehwree Jhilcxhee v, Qopal 

Chunder Samunt [15 W. K., 500], 
the general rule is stated as fol- 
lows : “ Foreign judgments must, 
in order to be received, finally 
determine the points in dispute, 
and must be adjudications upon 
the actual merits ; and they are 
open to be impeached upon the 
ground that the foreign Court had 
no jurisdiction, whether over the 
cause, over the subject matter, or 
over the parties, or that the de- 
fendant never was summoned to 
answer, or had no opportunity of 
making his defence, or that the 
judgment was fraudulently ob- 
tained” [1,871]. 

• Act XIV of 1882, s. 2. 


8 See Act XIV of 1882, as. 2, 13, 
Ex pi. VI. Sec also Act I of 1871V 
as. 78 (cl. 6), 82, 8(1 ; (fame Ma- 
homed Sarlcar v. Tarini * Churn 
Chuckerbati, T. L. R., 14 Cate-* 
51(1 (upon s. 86). See also flic Ex- 
planation to a. 12 of the Code : 
“The pendency of a suit in a 
foreign Court does not preclude 
the Courts in British India from 
trying a suit founded on the same 
cause of action ” ; as. 229, 229 B 
as to the execution in British 
India of the decrees of (burls of 
Native States; s. 391 as to Commis- 
sions issued by foreign Courts ; ss, 
430 -434 as to suits by Aliens and 
by or against Foreign and Native 
Rulers. 


Definitions. 


Hints to which 
a foreign judg- 
ment may oper- 
ate as a l>ar. 
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Suits brought 
to enforce 
foreign judg- 
ments. 


Judgments of 
the Courts of 
Native States. 


Conflicting 
opinions in 
Bombay 


British India, or^if it appears to be contrary to natural jus- 
tice, or to have been obtained by fraud, or if it sustains a 
claim founded on a breach of any law in force in British 
India* 1 * 

In the former class of cases the rule, as established in 
England and rccog*x*ised to a great extent in this country, 
has heoa, until the enactment of Act YII of 1888, section 5, 
that foreign judgments sought to be enforced by suit were 
not to be iiiipeachcd upon the merits. This enactment is to 
be traced to a conflict between the High Courts of Bombay 
and Madras as to the weight to be attached to the decisions 
of the Courts of Native States. 

It was held in Bombay that no suit was maintainable 
founded upon the judgnTent of a Court situate in a Native 
State, and that the Courts of British India cannot enforce 
the decrees of any Native Courts except in the maimer pro- 
vided by section 434 of Act X of 1877, 1 and it was even 
doubtod whether suits on foreign judgments were maintain- 
able at all in the Civil Courts of India. 

In Bhavanishankar Shevakram v. Pursadn Kali das* 
the Court observed : “ If it had been intended that suits 

should he brought kt the Civil Courts on foreign judgments, 
it might have been expected that such suits would be ex- 
pressly provided for. It cannot he said that the question 
of foreign judgments escaped the notice of the Legislature ; 
for by section 14 of Act ^ of 1877 a foreign judgment is 
allowed to bo pleaded in bar, no doubt on the principle that 
4 nemo debet bis vemri pro ectdem causa.’ But the Code 
contains no provision for making a foreign judgment an 


1 Section 229B. of Act XIV of 
1882: “The Governor-General in 
Council may, from time to time, 
by notification in the Gazette of 
India {a) declare that the decrees 
of any Civil or Revenue Court, 
situate in the territories of any 
Native Prince or State in alliance 
with Her Majesty and not estab- 
lished or continued by the author- 


ity of the Governor-General in 
Council, may be executed in 
British India as if they had been 
made by the Courts of British 
India, and {b) cancel any such de- 
claration. So long as such declara- 
tion remains in force, the -said 
decrees may be executed accord- 
ingly.” 

3 I. L. R., 6 Bom., 292 [1882]. 
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engine of attack, as well as a means of defence. It is not 
necessary, however, for us to express any general opinion 
upon this question. The reports s^ow that suits on the 
judgments of the F rench Courts in Irfflia have been enter- 
tained by the Calcutta and Madras Courts ; and we are not 
by any means to be understood as saving, that those suits 
were improperly entertained. What we are now ccflicerncd 
with is the judgments of Courts situate in Native 'States. 

We cannot find in the reports a single Instance in which 
a suit founded upon the judgment of such a Court has been 
entertained by a Court in British India. . . \ It may now 
be taken as established that a Court which entertains a 
suit on a foreign judgment cannot institute an* inquiry 
into the merits of the original Action or the propriety of 
the decision. It can feel no confidence that it is doing 
justice between the parties, except in so far as such con- 
fidence is based upon its general belief that the tribunals 
of the foreign State ordinarily conduct judicial inquiries 
with intelligence and regularity. Are we justified in re- 
posing such confidence in the tribunals of Native States ?” 
and in Himrnat Lai v. Sh/vajirav, 1 the same view was taken. 

The contrary opinion, however, prevailed in the Madras and Madras. 
Court . 2 In Santa v. Annamalai , where the cases nro review- 
ed, the Court observed: “ These cases are sufficient to shew 
that the Civil Courts of this Presidency do entertajn suits- 
brought upon foreign judgments, whether of the Courts of 
Native States, or of the French Courts having jurisdiV 
tion in the French territories in India. And the law be- 
ing thus established in this Presidency, it is perhaps too 
late to consider whether it may sometimes be unsafe to 
enforce it. . , . It would be strange if the law allowed a 
foreign judgment to be pleaded as a bar to a suit, but not as 

1 I. L. R., 8 Bono., 593 [1884], thaVu v. Kocheri Pilo , I. # L. R., 6 

Mad., 191 [1883], (where it was 

* See Sama v. Annamalai , I. L. held # that a suit, upon a foreign 

R., 7 Mad., 164 [1883]; Kaliyu- judgment is not cognisable by a 

(jam Chatti v. Chokalinya PiUai , Court of Small Causes) ^ Malhappa 
I. L. R., 7 Mad., 105 [1883J ; Ana CheUi v. Chellappa Chain , I. L. R. f 

k at til Narayoma Krishnan Ka r 1 Mad., 196 [1876]. 

» * 
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Amendment 
of s. 14 of tho 
Code, 


Probable 
effect of. 


a cause of action. . . The learned Judges in the, Bombay 
case draw a distinction between a judgment of a French 
Court and that of a Native State ; but we are not aware 
of any principle* of haw upon which such a distinction could 
bo maintained. ... No distinction is made in any part of 
the Code between tb> judgment of a French Court and that 
of a Coflprt of a Native State.” 

It was, apparently, with a view to* reconcile the above 
conflicting opinions ns to the respect to be shewn to the 
Courts of Native States 1 that the Legislature enacted sec- 
tion 5 of Act, VII of 1888. 2 It is not to be apprehended, 
however, that it was intended to depart from the rules 
established in fin gland as to the conclusive ness of foreign 
judgments, but rather to % give the Court discretion in cer- 
tain cases to inquire into the merits. “ We are clearly of 
opinion, ” observed the Madras Court in Fazal Shan Khan 
v. (3 afar Khan? that it was not intended by the Legisla- 
ture, when amending section 14 of the Code, that parties 
to an action on a foreign judgment should have the right 
to have the case re-heard. All that the section says is that 


the Judge is not to be precluded from inquiry into the 
merits.” f 


Leading ' ft is to be noticed that, whereas the rules applicable to 

principles and ... ’ , . . . 

Indian deei- foreign Judgments winch are pleaded m bar of suits are 
u,Lb ' daid down with tolerable definiteness by section 14 of the 


■"t" - 

1 “Tvie proposed addition to 
s. 14 has reference to the con- 
dieting: rulings of the High Courts 
with respect to suits in British 
India on judgments of foreign 
Courts, and is designed to remove 
one of the objections to such suits 
being maintainable.” Report of 
the Select Commi ttee on the Bill 
to amend the Code of Civil Proce- 
dure and the Limitation Act. 
Gazette of India , March 17, 1888, 

i>. as. 

3 “ Where a suit is instituted in 
'British India on the judgment of 


any foreign Court in Asia or 
Africa, except a Court of Record 
established by Letters Patent of 
Her Majesty or any predecessor of 
of Her Majesty, or a Supreme 
Consular Court established by an 
Order of Her Majesty in Council, 
the Court in which the suit is insti- 
tuted shall not be precluded from 
inquiry into the merits of the case 
in which the judgment was pass- 
ed.” Act XIV of 1882, s. 14 as 
amended by Act VII of 1888, s. 5. 


8 l. L. R., 15 Mad., 82 [IS 1]. 
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Code, no provision exists (apart from the amendment intro- 
duced by section 5 of Act VII of 1888) with reference 
to suits brought to enforce foreign judgments. It becomes 
necossary, therefore, to summarise the principles laid down 
in the t English cases, and to notice the decisions of the 
Indian Courts. * • # 

The first principle is that a foreign judgment? must («) * Tm %- 

n n . 1 . \ * .. * J f , , mont must he 

finally and conclusively (subject to an appeal to a higher final and con- 
Oourt) settle the existence of the debt so As*to malic it fe s chi8UO * 
judicata between the parties. The judgment* must have 
been pronounced causd cognita , and must be fipal and un- 
alterable in the Court which pronounced it. But a foreign 
decree is not final when it can be abrogated or varied by 
the Court which pronounced it. 1 * 

“ The principle, ” observed Lord Ilerscbell in Nouvion Nouvion v. 
v. Freeman , 2 u upon which 1 think our enforcement of (issitj.' 1 * * 
foreign judgments must proceed is this : that in a Court of 
competent jurisdiction, 5 where, according to its established 
procedure, the whole merits of the case were open, at all 
events, to the parties, however much they may have fail- 
ed to take advantage of them, or may have waived .any of 
their rights, a final adjudication has been given that a debt 
or obligation exists which cannot thereafter in that Court 
be disputed, and can only be questioned in an appeal to a 
higher tribunal. In such a case it may well be that, in - 
giving credit to the Courts of another country, wo are pre- 
pared to take the fact that such adjudication lias been made, # 
as establishing the existence of the debt or obligation. Ikit 


1 Nouvion v. Freeman, L. R., 15 
Ap. Ca. t 1 [1889], where a de- 

cree obtained in an ‘‘executive” 
or* summary proceeding in the 

Spanish Courts, in which only cer- 
tain limited defences can be set 
up, (the Courts having jurisdiction 
in a “plenary” action to enter- 
tain and dispose of all and every 

plea the defendant may urge, and 
to re try those pleas which haveal 

C, LE 


ready been put forward,) was held 
not to be a conclusive adjudica- 
tion. See L. R., 35 Oh. D., 701 ; 
L. R. # 37 Ch. I)., 211. See also 
Patrick v. St widen t 2 E. & R., 11 
[1853]. * 

* L. R # , 15 Ap. Ca., 1 (9). 

8 In Bababhat v. Narharbhal , 
I. L. R. f 13 Bom., 224 [1888], the 
question of what^ is a competent 
foreign Court is considered. 

m 



466 


FUREM5N JUDGMENTS. 


Pendenpy of 
appeal. 


(b) May l>e im- 
peached as 
contrary to 
natural justice. 


Where defend- 
ant is a sub- 
ect; of, 
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where, as in the present case, it. . . may thereafter be 
declared by the tribunal which pronounced it that there is 
no obligation and po debt, it appears to me that the very 
foundation upon*' which the Courts of this country would 
proceed in enforcing a foreign judgment altogether fails.” 

U is Ho be- obse rved that the pendency of an appeal in 
a foiftign Court is no bar to a .suit upon the judgment 
which is the subject of the appeal. “ In order to its re- 
ceiving effect he fe,” said Lord Watson in the case last 
cited, “ a foreign decree need not bo final in the sense that 
it cannot be mado the subject of an appeal to a higher 
Court ; if appealable, the English Court will only enforce 
it, subject to conditions which will save the interests of 
those who have the ri^ht of appeal.” 

In Scott v. P ilking ton 1 , the Court expressed an opinion 
that the pendency of an appeal in a foreign Court might 
afford ground for the equitable interposition of the Court 
to prevent a possible abuse of its process, and upon proper 
terms to stay execution in the action. 

Upon principles of natural justice, a foreign judgment 
may be impeached, upon the ground that tlio Court was 
without jurisdiction to try the case, or that the defendant 
had not 4)0011 summoned. 

In S chib shy v. Westenholz* the Court of Queen’s Bench 
laid .down certain propositions as to jurisdiction. Their 
Loyd ships observed : — . 

“ If the defendants had been, at the time of the judg- 
ment, subjects of the country whose judgment is sought to 
be enforced against them, we think its laws would have 
bound them. 

“ Again, if the defendants had been, at the time the suit 
was commenced, resident in the country, so as to have the 
benefit of its laws protecting them, or as it is sometimes 
expressed, owing temporary allegiance to that country, we 
think its laws would have bound them 


2 B. h S.,.11 (41) [1862]. 

L. II., 6 Q. B., (161) [1870], See Act, XIV of 1882, s. 14 (<?). 
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“ Again, we tliink it clear, upon principle, that if a per- Where plajp- 
son selected, as plaintiff, the tribunal of a foreign country foreign tribu- 
as the one in which he would sue, he yould not afterwards llal * 
say ♦that the judgment of that tribunal* ways not binding 
upon him.” 

Their Lordships, referring to the ease'of General Steam 
Navigation Co. v. Guillou 1 also observed : “ It if ill be poariug and 

seen that those very learned Judges, besides expressing an ob ^ 00 

opinion conformable to ours, also expressed one to {he 
effect that the plaintiffs in that suit did not put themselves 
under an obligation to obey the foreign judgment merely 
by appearing to defend themselve§ against it. . . . We 

think it better to leavo*this question open, and to express no 
opinion as to the effect of the appearance of a defendant, 
where it is so far not voluntary, that ho only comes in to 
try and save some property in the hands of the foreign tri- 
bunal. But we must observe that the decision in l)e Com 
Brissac v. Rathbone 2 is an authority that where the de- 
fendant voluntarily appears and takes the chance of a 
judgment in his favour he is bound.” 

In Kamloth Mammi v. Neelancherayi /, s the defendants Voluntary 
were permanently resident in British (territory, and the jection to 
bond upon which they were sued was executed ife British 
territory and upon a British stamp ; the person in whose 
favour they executed the bond was a resident of. both 
British and French territories, though in the bond he. was 
described as residing in the latter only, and the bond 
stipulated that the defendants should take the money to 
him and pay him within a fixed time. The defendants 
contested the suit unsuccessfully in thc« Mahe Court In 
a suit upon the judgment of the French Court, the question 
of the French Court's jurisdiction was raised. The High 
Court observed : a The facts are that the defendant ap- 
peared in the Court at Mahe, defended the suit, and made 


* 11 M. A W., 877 [1843]. 

* l> H. & N., 301 [1861]. 


• 8 Mari. H. G\, 14 [1875]. Sue 
Fiizttl Shau Khan § v. (Ja/Sr Khan , 
I. L. R m 15 Mad., 82 [1891], 
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no objection to ihe jurisdiction. Whether in such circum- 
stances the objection can afterwards be taken in an action 
upon the judgment; is a point stated to be still open by 
Blackburn, J*, m'Sehibsky v. Westenholz, [ but the opinion 
of the learned Judge is plainly that it cannot. We think 
that * justice requites ns to hold that a man who has thus 
taken ihe chances of a judgment in Jus favour which would, 
if obtained, have relieved him from all liability, is equitably 
estopped from ‘afterwards setting up the objection.” 

In Nallatambi Mudaliar v. Ponnusami Filial? Ponnti- 
sami and his father, British subjects residing and domicil- 
ed in British India, executed in favour of the appellant a 
bond hypothecating immoveable property in British India 
but ,not registered. The appellant obtained an ex-parte 
decree upon the bond in the French Court, but his suit up- 
on the foreign judgment was dismissed in the Subordinate 
Judge’s Court On the ground that Ponnusami had no notice 
of the foreign suit. Ponnusami then brought a suit in the 
French Court to have the ex-parte decree set aside tak- 
ing no exception, as be might have done, to the jurisdic- 
tion of •*the first Court, but pleading want of registration 
and limitation. The French Court held that the bond hav- 
ing, as if appeared to the Court, been executed in French 
territory, the law of British India as to registration .and 
limitation did not apply. The ex-parte decree was there- 
fore affirmed on the merits, and on appeal this decision 
was upheld. The appellant then sued in the Subordinate 
Judge’s Court to recover the amount decreed by the French 
Courts. To this suit Ponnusami pleaded limitation, that 
the French Court, had determined the place when* the con- 
tract was made upon a consideration of probabilities and 
not upon direct evidence, and that the bond having been 
mn.de by British subjects, domiciled in British India, relat- 
ing to property in British India, the French Courts had no 

» L. It, 6 Q. ij., 155 (1 02) 1 1870]. Seo Kaliywjam v. Chokalinya, I. L. 

9 I. L. It, 2 Mad., 400 [1880]. It, 7 Mad., 105 [1888]. 
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jurisdiction* The contention as to jurisdiction was upheld 
by the Lower Appellate Court. 

The High Court observed : “The Municipal law of France NuiiatamM 
has force only within its own territory. *A judgment pass- Ponnusami 
ed under that law can be enforced in British Courts only plllal l 1 ^ 0 !* 
in virtue of principles of international'*, law. which 'Slave 
extra-territorial operation and referred to the principles 
upon which foreign judgments are enforced as stated in 
Russell v. Sniyih J Williams v. Jones? wn&'Schibshy v. We s fen- 
holz , 3 remarking that these principles have been adopted 
by the Courts of British India and recognised by the 
Legislature, and that jurisdiction over the defendant is an 
indispensable conditioi!. • 

“We can find no principle for holding,” proceeded their 
Lordships, “ that the mere possession of property 4 in a 
foreign country would, by reason of the protection en joyed, 
confer on the Courts of that country jurisdiction over a 
foreigner, neither domiciled nor resident therein, in respect 
of matters unconnected with the property. But a foreign- 
er, although ho may not owe allegiance to a country or 
be under the jurisdiction of its Courts, may nevertheless 
equitably estop himself from pleading that the Courts of 
that country had not jurisdiction over him. In suing as*a 
plaintiff in the Court of the country to which he <fwos no 
allegiance, he has voluntarily submitted, to its jurisdiction, 
and ho cannot afterwards object tojthe validity of the judg- 
ment of the Court on the ground that it had no jurisdiction ; 
over him.” 

Upon the contention that the French Courts had come Proceedings 
to a wrong decision upon the question of fact as to where to’o'hwm * 
the contract was made, the Court observed: “It is not V0 ^ uJ;u% 
in our judgment a sufficient ground for impugning the 
judgment of a foreign Court which ordinarily proceeds 
in accordance with the iccognised principles of judicial 

* 9 M & W., K10 [1842]. 8 L. R.. (> Q. B., 159 [1S70]. 

2 13 M & W., 03*> ; (S.C.) 11 L. J. 4 See, however,, Hcnjtuf v. Mac 

Ex.) 145 [1S45J. CaHhv. SU*. & Ad.. 951 11831 1. 
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investigation* t& shew that in the particular instance its 
procedure may have been irregular ... if there was irregu- 
larity, we could not, hold it a sufficient ground for refusing 
respect to the judgment.” • 

Limitation, And as to the question of limitation, their Lordships re- 
marked f “It is *fo doubt a highly equitable doctrine that 
a confract should, in all its incidents, be governed by the 
law of the country where it is macle ; but, where limita- 
tion is merely prohibitive of the remedy and not destruc- 
tive of the right, the judgment' of a foreign Court is not 
open to objection on the ground that a suit on the contract 
would be barred “by the law .of limitation applicable in the 
country where the contract was made. It is unnecessary 
for ps to consider whether the judgment of a foreign tri- 
bunal would be enforced if it was based on a right which 
had become extinct under a law of limitation in the country 
in which the contract was made, and the party sought to be 
charged therewith had remained subject to that law/ 5 
Whore Bubmia- The rule, however, is otherwise where the submission to 
tary. n0t v ° lun * jurisdiction is not voluntary. Where a party defends a 
suit in u foreign Court merely to escape the inconvenience 
of being made liable to arrest and attachment of property 
in foreign territory, protesting at the same time against 
the assumption of jurisdiction by the foreign tribunal, the 
foreign judgment does not constitute a valid cause of ac- 
tion in the Courts of British India. 

In Parry Sf Co. v. Appasami Filial? the plaintiffs sued 
in the Pondicherry Court to recover the price of certain 
indigo alleged to have been sold by them to the defend- 
ants at Cuddalore, and obtained a decree. The defendants, 
who were merchants residing and carrying on business at 
Madras, and who were not alleged to have ever resided in 
French territory, or to have enjoyed in any manner the 
protection of the law of France, appeared and denied the 
jurisdiction of the French Court. This plea being disal- 
lowed, 4 they contended upon the merits that they had not 


1 J. L. R„ 3 Mad., 407 [1880]. 
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bought the indigo from the plaintiffs. Judgment being 
given against them the defendants appealed,, but did not 
again raise the question of jurisdiction. # The appeal having 
be$n dismissed, the plaintiffs sued in tlio High Court basing 
their claim upon the foreign judgment and upon the alleged 
sale and delivery of the indigo. The,* defendants pleaded 
jurisdiction and limitation. Muttusajni Ayyar, J#, refer- 
ring to Lloyd v. Gidbert , l held that there was no special 
forum at Pondicherry, that the defendants had«faot select- 
ed the tribunal, 2 or voluntarily ’submitted *to the juris- 
diction as was done in Kandoth Mammis chsef but upon 
the merits found for the plaintiffs holding that they wer<5 
entitled under section 14 of tlio Limitation Act t^p deduct 
the time spent in litigation in the*Fronch Courts. 

This decision was reversed upon the last ground, TJpon Parry & Co. r. 
the question of submission to the jurisdiction, the Court pliiaTfisso], 
referred to NallatamU Mndaliar v. Lojumsami .Filial % 
and Kandoth Mam mi v. JSeelancherayil , 5 observing, “ the 
tribunal was not the Court of the appellants’ choice ; by 
their protest they warned the respondents that they would 
not allow that the proceedings were everywhere effectual. 

To escape the inconveniences which wquld attend a judg- 
ment against them if at any time they or’thoiy property 
might be found in French territory, they defended the 
suit and sought a reversal of the decision.* It would havet . 
been idle to repeat an objection which they were aware the 
French Courts would not entertain, but there is nothing 
to shew they abandoned their right to insist on it, Should 
the necessity for doing so arise elsewhere.” 

Upon the question of limitation, the Court held that the r, imitation 
Frenc h Courts were not from defect of jurisdiction or ‘ * ' s * 
otherwise unable to entertain the claim, but had passed 
decrees which were effectual in French territory ; the 
provisions of section 14 of the Limitation Act <Hd not 

1 6 B. & S. [1864]. See the re- 894, per Parke, B. [M3], 
marks of Willes, J., at p. 133. 8 8 Mad. H. C., 14 [1875]. 

9 See General Steam Navigation 4 1. L. R., 2 Mad., i(>f) [1879]. 

Co. v. Guillou , 11 M. & W. at p. 8 8 Mad. H. 1). It , 14 [1875], 
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therefore apply, and the claim on the contract w$s barred 
by limitation, observing at the same time : “ We desire 

to be understood a$ expressing no opinion whether, .under 
any circumstances, /those provisions allow the deduction, of 
the period occupied by litigation in foreign Courts.” 
Contract made Thq, question >v beefier a traveller passing through a foreign 

country and incurring a debt, thereby becomes subject to 
country. tlie jurisdiction of the Courts of thdtt country and there- 
fore is under an'obligation to' obey their judgment, has been 
answered in the negatives in this Country. 

In ScMbslnj v. Westenholz^ Blackburn, J., observed : “ If 
at the time when the obligation was contracted, the defend- 
ants we^e within the foreign country **but left it before the 
suit was instituted, we should be inclined to think that the 
laws of that country bound them; though before finally de- 
ciding this we should like to hear the question argued.” 
These observations, however, were considered to refer to a 
defendant domiciled and resident in a foreign country who 
had left it after making a contract. 2 
Madras doci- hi Mai kappa Chetti v. Chellappa Chelli ; B it was held that 
mmSt the mere making of a contract within the jurisdiction of a 

foreign Court doer not give the Court jurisdiction over a 
defendants neither domiciled or resident or possessing pro- 
perty indlie foreign State; and in Bangarusarni v. Balasub- 
jmmaruanf the Opinion is expressed that no obligation would 
be incurred under the above circumstances, Roust I, Ion v. 
Rousillon h being relied upon in support of this view. Re- 
ferring to that case Shephard, J., observed : “ Although not 
an authority for the main contention, this judgment would 
tend to support the proposition that the French Court might 
have had jurisdiction if it had been proved that it was 

1 L. Ft., 6 Q. B., 155. sklent. there at the time when the 

* In Romi Uon v. lloumllor^ L. contract was entered into ? The 
R., 14 0vi, I)., 351 (357) [1880]. Fry, place where the contract is to be 
J., observed upon this passage : performed is a very material cir- 
“ Does not Mr. Justice Blackburn cumstance.” 
refer there to a casual unexpected 8 I. L. K., 1 Mad., 196 [1876]. 

leaving of the foreign country by 4 I. L. R., 13 Mad., 496 [1890]. 

a person who was permanently re- 4 L. R., 14 Oh. D., 351. 
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intended that payment should be rriadg at Karikaf, and 
the decision in Mathappa Chetti v. Chetlappa Chetti 1 is in 
nowise inconsistent with that proposition.” No definite 
opinion was, however, expressed upfln.the latter point as it 
was found that the defendants had had no notice of the suit. 

Where a defendant has no opportunity of making a de- 
fence, and does not reside will 1 in the jurisdictioji # of the 
foreign country, and the cause of action has arisen out of 
that jurisdiction, the judgment imposes jn# duty* on tl^ de- 
fendant to pay the sum*decreed* * • 

In 1 Unde and Co . v. Ponnath Bryan? til# plaintiffs sued 
on a bond executed by the defendant in favour of one 
Bavachi and assigned by him*to the plaintiffs, and the de- 
fendant set up a decree in the Midio Court showing a debt 
due by Bavachi to him. It appeared, however, that the 
cause of action in the suit in the Malie Court did not arise 
at Malic, aud that the defendant Bavachi did not reside or 
carry on business there. The Madras Court held upon re- 
view that the foreign judgment could not ho allowed to 
operate so as to bar the suit upon the bond, as there was 
no circumstance in the case which could give the French 
Court jurisdiction or impose upon the defendant* a duty to 
obey the judgment. In that case, howeveV, the defendant 
appeared to have been served regularly, and tho # judgment 
proceeded solely upon the ground of want of jurisdiction 
in the Mahe Court. 

In Sreehuree Bukshee v. Go pal Ch under Sam mV? the 
parties were not subject to the jurisdiction of the Ciiand<?r- 
nagore Court, the subject-matter of the suit and the cause 
of action being in Calcutta, and in addition there was no 
proof that summons had been served on the defendants, or 
that they had a fair opportunity of making their defence. 

In respect of the transactions of a Joint Stock Company 
formed for the purpose of carrying on business in a foreign 

» I. L. R., 1 Mad., 190 [1870]. M5 W. R„ 500 [187.1], whore the 

* I. h. R., 4 Mad., 850 [1880]. rules as to foreign j ({figments are 
See Act XIV of 1882, s. 14. stated. 
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country, the opinion has been expressed that the Courts of 
that country may, under certain circumstances, have juris- 
diction over a member pf the Company, thdugh he is not a 
subject of, or domiciled in, or temporarily resident in the 
country, at the time of the suit . 1 Such members of a Joint 
Stock Company are, c in'this view, bound by the Law of the 
country yrliere the business is carried on, in respect of all 
the transactions of the Company, though they have received 
no notice of the ‘proceedings/' The better opinion, how- 
ever, appears to be that a’ defendant is entitled to notice. 

The two viows are illustrated in the case of Copin v. 
Adamson . 8 There Kelly, C. B., observed ; u The defendant, 
as a shareholder in a foreign Company,, becomes entitled to 
all benefits resulting from the possession of the shares ; sure- 
ly it ik very reasonable that. . . lie should elect a domicile, 
and that if he does not, one may be elected for him, at which 
process, if necessary, may he served.” But the majority of 
the Court dissented from this view, observing that they could 
not find a case which has gone so far as to hold a defend- 
ant liable under such circumstances, upon a foreign judg- 
ment obtained, as this was, without any knowledge on his 
part of the proceedings. “ Suppose,” said Amphlett, and 
PigQtt, B., “there had been a provision by the law of 
France that whenever a member neglected to elect a 
domicile, he should pay double calls, are we to enforce his 
liability" in an action on a judgment for such calls ob- 
tained ' against him without his knowledge in the foreign 
Court?” 

This view was taken in a recent Bombay case, Edulji 
Burjorji v. Manekji Sorahji Paid, 1 where it was held that 
a defendant was not liable for a call made in his absence 
when it was not ishewn that he had had any notice of the 
previous proceedings in the winding up. 

* Nullatambi Mudaliar v. f*on- Copin v. Adamson , per Kelly, C. 
nnsami Pillai, I. L. It., 2 Mad., B., L.R., 9 Ex., 34f> [1874] ; Vallee 
400 (403) [1879]. v. Burner qm, 4 Ex., t: 90 [1849], 

2 The Hank of Australasia v. * L. It., 9 Ex., 345 [1874]. 

Harding , 9 C. B., <k> 1 [1850]. See 4 I. L. It., 11 Bom., 241 [1880]. 



FRAUD, 


C0AI\ VIII.] 


•475 


Where, however, notice has been givep to a contributory 
that a call order has been made in England by the Court, 
such, a call order will be treated in this country as a foreign 
judgment and Unforced as such. 1 * * 

In Kandasami Filial v. Moidin Saib* the plaintiff sued Foreign docrce 
the defendant’s father on a bond in the Pondicherry Court accoriiiiig 01 * ^ 11 
and obtained a judgment. Upon the death of the father, tlio C'mlo of 
tho plaintiff sued the defendant upon that judgment *in the cedure, 
French Court as the representative gf hi* fath^K. T]ie de- 
fendant appeared and ptoadod that the bond was not genuine, 
and judgment was given against him. Tke plaintiff sued 
upon that judgment in the Indian Courts, *nml obtained a 
decree against the £}efon< lan t personally for the full amount 
decreed in the French Court aiul interest. The defendant 
appealed on the ground that, as ho had not executed the 
bond, there should be only a decree against him as the re- 
presentative of liis father to he levied from the assets of 
the deceased. The High Court hold the French judgment 
was to be executed according to the Code of Civil Proce- 
dure, which, in the absence of proof of assets received by a 
representative of the deceased only, gives a decree against 
the representative to the extent of such assets, But that the 
defendant having contested the plaintiff’s* right throughout 
was personally liable to pay the costs awarded 31 gainst him 
in the lower Courts and in the French Court. 


It is clearly settled that a foreign judgment c*tn be im- 
peached on the ground of fraud, 8 even although thd ground l ' c,u,K - ! ° n ^‘° 


alleged is such that it cannot he proved without. so-trying fraU(l * 
the questions adjudicated upon by the foreign Court, 4 * * * and 
although the question whether the fraud had been perpe- 
trated was investigated in the foreign Court, and it was 


(r) May 1)0 im- 
peached on 
ground of 


1 TheLondon , Bombay, Ac . , Bank 

v. II annas j i, 8 Bom. H. 0. (O. C.), 

200 [1871]. See also The London , 

Bombay , Ac., Bank v. Burjorji , I. 

L. R„ 5 Bom., 223 [1881] ; The 

London , Bombay, Ac., Bank v. 

Govind Ramchandra, I. L. II., 9 

Bom., 340 [1885]. 


* I. L. R., 2 Mad., 337 [1880]. 

♦ * See Ochsenbein v. Pap flier, 
Ij. R., 8 Ch. Ap., 69;? [1873], and* 
tli*5 remarks of Lord Selborne 
upon the previous cases. 

4 Vadala v. Lawe.% L. R., 20 Q. 
B. 1>„ 310 [1*890]. 
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there found that the fraud had not been committed , 1 In 
this case the judgment is impeachable from without, and 
although it is not permitted to shew that ‘the Court was 
mistaken it may bo shewn that it was misled . 2 * r 

It must, however, appear clearly that fraud existed, the 
mere averment of fraud being insufficient . 8 The fraud must 
be a fraud in the procuring of the judgment such as collu- 
sion or the like, or fraud in the Court itself , 4 * * * but when this is 
established*, “•the foreign judgment is avoided and becomes 
a nullity. ° ' «» r 

In Abouloff yi Oppenlmmerf Lord Coleridge, C. J., bases 
the doctrine upon tjie broad rule that a man may not take 
advantage of bis own wrong , 4 and cites,. the observations of 
De Grey, C.J., in the Dmhess of Kingston & case : “I be- 
lieve, ’’‘said the Chief Justice, “ that the principle has never 
been either better or more tersely and neatly stated than it 
was in the foregoing passages ; and, as it appears to mo, the 
question for the Courts of this country to consider is whe- 
ther, when a foreign judgment is sought to be enforced by 
an action in this country, the foreign Court has been misled 
intentionally by the fraud of the person seeking to enforce 
it, whether a fraud has been committed upon the foreign 
Court with the intention to procure its judgment. From 


1 Abouloff v. Oppm-h&imer, L. 
Tv.', 10 Q. V. IX, 295 [1883]. 

a Duchess of Kingston's cast, 9 

Srn. L. Ca., 9th od., 822. In Och- 
setloein v* OapeMer, Lord Selborno 
observed : “ The dicta of Chief Jus- 

tice De Grey have always been 

considered perfectly sound law, 

and they apply with at least as 

much force to foreign as to English 
tribunals.” 

8 In Wallingford v. Mutual So- 
ciety, L. 1^., 5 Ap. Cas., 685 (701) 
[1880], Lord Hathcrley observed : 
“ I take it to be settled . . . that* the 
mere averment of fraud in general 
terms is not sufficient for any prac- 
tical purpose in the defence of a 


suit. Fraud maybe alleged in the 
largest and most sweeping terms 
imaginable. What you have to do 
is, if it be matter of account, to 
point out a specific error and es- 
tablish it by evidence. Nobody 
can be expected to meet a case, 
and still less to dispose of a case, 
summarily upon mere allegations 
of fraud without a definite charac- 
ter being given to those charges by 
stating the grounds upon which 
they rest.” See Flower v. Lloyd , 
L. R., 10 Ch. IX, 827 [1879]. 

4 Per Martin, B., in Cammed 
v. Sewell, 8 H. & N., 617 (646) 
[1858], 

5 L. R„ 10 Q. B. I)., 295 (801). 
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the tim$ of the Duchess of Kingston s mse 1 until the pre- 
sent time it has been held that fraud of thaj: kind can be 
pleaded in the Courts of this country t<; an action on a judg- 
ment, and that ‘if it can be proved A vjtiajes the judgment 
and discharges the defendant from the obligation which 

would otherwise be created.” * • # 

* * # • 

In JJaji Musa Jlaji Ahmed v. Purtiianand Nurs%y? it was Execution r«- 
found that the plaintiff had obtained a decree in fheOoeh- 
in Court by misrepresentatioYi and conoeiflmen^of imperial fraU(1 * 
facts. The Bombay Ctfurt refund to execute the decree in 
accordance with the provisions of section 22 $ B of the Code, 
holding that the . section di^ not remove the decree of the 
Native State from the category of foreign judgments, and 
that the effect of the decree couil be removed by showing 
want of jurisdiction in the Native Court. 

It is now settled in England that, with the above excop- (<l) Uulo in 
tions, neither party can go into the merits of the case in n^lt^may lt 


the foreign Court, and it must he taken that they have been 
conclusively decided. This rule, however, is abrogated with 
reference to the judgments of certain foreign Courts in 
Asia and Africa by the enactment in section 5, Act VII of 


not, bo ex- 
amined. 


1888 . * 

In He rider son v. Henderson? Lord Denman C.J., okserv- Robson for the 
ed that it was not to ho presumed that the defendant had rulu ‘ 

had injustice done him, but “ the contrary principle hold& 
unless we see in the clearest possible light that the foreign 
law, or at least some part of the proceedings of the foreign 
Court, are repugnant to natural justice ; and this has often 
been made the subject of inquiry in our Courts. But it 
steers clear of an inquiry into the merits of the case upon 
the facts found : for whatever constituted a defence in that 
Court ought to have been pleaded there. ” # 

In The Bank of Australasia Nias f Lord Campbell, [ 1851 ], 

C.J., remarked : u It does not appear, however* that the * 
question has ever been solemnly decided whether in an 


1 1770 

9 1. L. It., 15 Bom., 210 [1800]. 


8 0 Q. B.,;2SS (‘2f)S)*flSM |. 

4 10 Q. B.*717 (735) [1851]. 
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action on a foreign judgment, the merits of the case upon 
which the foreign 6 ourt has regularly adjudicated between 
the parties may agqin he put in issue and retried ; doubt- 
less it is open tp the ciefendant to shew that the foreign 
Court had not jurisdiction of the subject-matter of the 
suit or that he never Avas summoned to answer and had no 
opportunity of making his defence. Perhaps it was in 
contefnplatation of these modes in which a foreign judg- 
ment* may be impeached that ft has sometimes been said to 
bo only pri met facie evidence.” Hist Lordship then referred 
to the authorities and proceeded: “Having attentively ex- 
amined them, we have come tp the conclusion that these 
pleas are bad. , . It may be enough to say that the dicta 
against retrying a cause we quite as strong as those in 
favour ' of this proceeding; and being left without any 
express decision, now that the question mus the expressly 
decided, we must Jook to principle and expediency.” 

In Scott v. lHUdngton , l Lord Oockburn, 0 . J., said: “It 
is not denied that, since the decision in The Bank of -Aus- 
tralasia v. jVias , 2 * we were bound to hold that a judgment of 
a foreign Court, having jurisdiction over the subject-mat- 
ter, could not be questioned on the ground that the foreign 
Court had piistaken their own law, or had come on the 
evidence to an erroneous conclusion as to the facts.” And 
[1873.] the question was “regarded as settled in OcJuenhein v. Pa- 
pelier ' 6 where Lord Selborne cites the following observations 
of Mr. Justice Story 4 : — 

* “ It is easy to understand that the defendant may be at 
liberty to impeach the original justice of the judgment by 
shewing that the Court had no jurisdiction, or that he never 
had any notice of the suit ; or that it was procured by 
fraud ; or that upon its face it is founded in mistake ; or 
that it is irregular, and bad by local law, fori rei judicatae. 
To such "an extent the doctrine is intelligible and praetica- 

1 2 B. & 8., 11 (41) [1862]. De 

Com Brwxdc v. liathbone , 6 H. 

& N., 301 [1861]. 


• 16 Q. B. f 717 [1851]. 

L. R., 8 Oh. Ap. f 095 [1873]. 
4 CouOict of Laws, § 607. 
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ble. Bpyond this the right to impugn ^he judgment is in 
legal effect the right to re-try the merits qf the original 
cause at large, and to put the defendant upon proving these 
luerits.” ‘ # * 

In Godard v. Gray} Blackburn, J., observed : “ If the [18701. 

judgment were merely considered* evidence .of the ori- 
ginal cause of action, it must be open to meet jt by any 
counter-evidence negativing the existence of that •original 
cause of action. If, on th3 other hand* the rtf ns iifrr/uid 
facie obligation to obey* the judghient of a tribunal having 
jurisdiction over the party and the cause, *uul to pay the 
sum decreed, the question ^ould be, whether it was opeiiffo 
the unsuccessful party to try the cause over again in a 
Court, not sitting as a Court o'» Appeal from that which 
gave the judgment and remarked that, since the decisions 
in Bank of Australasia v. Nias} Bank of Australasia v. 
Harding } and De Cosse Brissac v. Ilajhbone } it was no 
longer open to contend that a foreign judgment can be im- 
peached on the ground that it was erroneous on the merits ; 
or to set up as a defence to an action on it, that the tribu- 
nal mistook either the facts or the law. 

Godard v. Gray 1 extended the abqve doctrine, the .ma- 
jority of the Court 6 holding that a foreign ju<\gment could 
not be impeached by reason of the foreign tribunal adopt- 
ing a construction, erroneous according to English law, pq 
an English contract, and that # it made no difference that 
the mistake appeared on the face of the proceedings. “It 
may be,” observed Blackburn, J., “that whore if foreign 


• L. K., 6 Q. B., 139 [1870], 

» 1G Q. B., 717 [1851]. 

8 0 O. B., 601 [1850]. 

4 6 H. & N„ 301 [18611 

• L. K., 6 Q. B., 139. 

• Blackburn and Mellor, JJ. ; 
Hannen, J.,- based bis concurrence 
upon the voluntary submission of 
the defendants to the jurisdiction 
of the French tribunal observing 1 : 

** But I do not think that a defend- 


ant, not guilty of any laches 
against whom a foreign judgment 
in personam lias been given, is 
precluded from impeaching it on 
tlje ground that it appears on the 
face of the proceedings io be based 
on >}n incorrect view of the English 
l<aw, even though there may be 
no evidence that the foreign Court, 
knowingly or pcrvcitocly, refused 
to recognise that law,” p. 154, 
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Court has knowingly and perversely disregarded the rights 
given to an EJjuglish subject by English law, that forms a 
valid excuse for disregarding the obligation ; but we. pre- 
fer to imitate the cauiton of the present Lord Chancellor 
in Castnque v. Imrie ,* and to leave those questions to be 
decided when they arise, only observing that in the present 
case as in,. that, “the wjiole of the facts appear to have been 
inquired into by the French Court, judicially, honestly, and 
with an intOntioiuto arrive at the right conclusion.” 

It is conceived that tllo> enactment of section 5 of Act 
VII of 1888 does not materially depart from the above 
principles except by vesting in,the Court a judicial discre- 
tion to impure into the merits of any ease in which it ap- 
pears that no confidence «is to be reposed in the foreign 
tribuna*!. Where, however, the facts appear to have been 
adjudicated upon honestly by a properly constituted judicial 
authority, there is no reason why the decision should not 
be recognised in the Courts of British India. 2 


* L. It., 4 E. & I. A., 414 (445). 
[1870]. 


* See Fatal Slum Khan v. Gafar 
Khan, I. L. R., 10 Mad., 82 [1890]. 
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,, 43, pp. 48, 126, 2b\>. j 

„ 54, p. 245. j 

„ 59, p. 245. ! 

„ 107, p. 245. j 

„ 111, (*), (/), p. 112. j 

„ 123, p. 245. ! 

,» 132, p. 431. I 

VI. of 1882 (Companies) 

s. 45, p. 222. 

„ 54, p. 226. j 

„ 60. p. 226. i 

„ 67, p. 245. I 

Table A., p. 226. 

XIV of 1882 (Civil Procedure)— j 
s. 2, pp. 31, 383, 401. ! 

„ 12, pp. 27, 31, 30S, 401. | 

„ 13, pp. 7, 27, 28, 29, 32, 307— i 
4(0, SOS, 381, 385. i 

J2xpl. i, pp. 20, 308, 32.5, 38.5, 410, I 
420. | 

,, ii, pp. 29, 308, 325, 402 — 121. j 
„ iii, pp. 20, 308, 423. j 

,, iv, pp. 28, 308, 345, 425 — 149. i 


Acts — 

XlV*>f 1882 (Civil Procedure)- 
cfmtd . 

43x^1. v, pp. 361, 375—378. 

• *• vi, pp. 31, 458 — 480. 

3 .’ 14* pp. 7, 458—480. 

„ 30, pp.* 300, 377, 378. 

* / 43, pp. 324, 431. 

,, ,50,* p. 3;50. * 

*„ 78, p. 401. 1 
,. 82, p. 401. 

», , *80, p. 40i! * 

„ 102, pp. 432, 433, 431. 

103, pp. 432, 433, 434. • 

„ 152, p v 294. 

,, ‘ t *29, pp. 461, 462. 

„ 22915., pp. 461, 462. 

„ 244, pp. m+m, 350, 351 , 367-, 
• 424, 

„ 257, p. 255. * 

„ 257 A., p. 304. 

„ 258, p. 301. 

„ 287, r>. 70. 

,, 371, pp. 366, 36S. 

„ 373, pp. 432, 436, 137, 438. 

„ 375. p. 204. 

„ 381, p. 432. 

«s. 430—484, p. 401. 

„ 470 470, p.*147. 

,,*•518 -521, p. 278. 
s. 525, p. 27-1. 

XVI of 1883 (Patents), p. 120. 
VTIt of 1885 (Itcngal Tenancy ), 
pp, *308, 339. * • 0 

V of 1888 (Inventions and Designs), 

p. 120. * 

s. 30, p. 136. 9 

VII of 1888 (Code, Amendment 
of)~ 

s. 5, pp. 32, 462, 461, 480. 


A dm tNTSTi; ator- G EN era i/s Act (II of 1871)- 

application of tlie rule of res judicata to petition under, 340. 
Admiralty— 

matters of prize, 450, 457. 

collision, 456. * • 

foreign judgments, 457. # 

•See Ship. 


Admissions— 

defined in relation to estoppels, 1, 25, 
position of, in the subject, is, 25. 
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Ai> MISSIONS — conld. 

made in the course of judicial proceedings, 25, 279 -305. 
connect the \ wo branches of estoppel, 279 —283. , 
foundation of the ride, 279 — 283. 
parties may not vary their case on appeal, 283. 
consent to material step in proceedings, 284. 
mistake may be shewn \yhere no change of position, 284, 285. 
must relate to existing facts, 285. 
waiver, of rights, 285., 

caudpbt causing change of position, 285, 2^0. 
inconsistent positions, 280. 
landlord and tenant, 280, 287. 
admission as to annuity, 2cv 7 . 

as to construction of contract, 287. 
conduct must be unequivocal, 287, 288. 

consideration and circumstances ,afe to he regarded, 288, 289. 
admission must bo between same parties, 2£9, 290. 

' ' by pleading, 281, 282, 290. 
statements to defeat third parties, 291. 
agreements not to appeal, 292 -294. 
compromises pendents lite, 294 — 297. 
agreements contra cnruus curUa 9 297—305. 

proceedings in execution are in inrUum as regards judgment -debtor* 
305. 


ADOPTION— 

estoppel in cases of, 52, 53, 94. 

foundation of the estoppel, 94, 95. 

position of adopted son is to he regarded , 95, 90. 

issue as to, 380, 387,' 395, 396. 

Agency and Estoppel — 

suggested ling between, 175. 

At; ENT : See Principal and Agent— 

estoppels against, 184 - 188, 272, 273. 
sub-sale by, effect of, 155 105. 
fraudulent sale or pledge by, 102 -105. 
entrusted -vith documents of title, 155 -105. 
effect of criminal act or negligence of agent of bailee, 152, 153. 
representation by vendor to, that credit is given to principal, 105 -173. 
rendering false accounts, estoppel against, 00. 
estoppel against principal holding out agent, 00. 
of company in charge of corporate seal : Sec Companies, 235, 
authority of, 241. 

Agreements go n tea versus culu.e — 
principle, 237, 298. 

Privy Council decisions, 298—300. 
decisions in India, 301 — 304. 

Annuity— 

admission as to, 287. 

premises granted subject- to, tenant paying rent to grantee, 103. 
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Appeal— . # t 

valuation once accepted for purposes of, 282, 283. 
parties may not vary their case on, 283, 284. 
undertaking not to, 26, 61, 292, 291. * • 

decision not appealable does not work estop pN, 34J, 342, 
concurrence of jurisdiction must exist , as to Appellate Courts in matters 
of res judicata, 312, 343. • 

upon appeal the matter ceases to be rqs judicata, .*U4— 34(T, 444), 441. # 

matters not entertained on, 397. » * 

pendency of, in foreigm Court, no bar to suit upon foreign judgment, 406, 
Arbitration : See Estoppel by Mattet in Writing, £74. 

ARBITRATOR' ~ » t * 

award of, as to patent : See Patents , 142. 

Assignee of Patent- 

not a mere licensee, 13 h • 

• 

Attornment- • 

by warehouseman, 115, 116, 118, • 

by tenant, 111, li4, 118: See Landlord and Tenant , 

AUCTIONEER— 

estoppel by election against, 151, 152 : See 118, 181. 

against purchaser making auctioneer hi^ageut, 1.82* 

Auction Sales— 

estoppels in connection with, 183, 184. 

Authority — 

apparent an tl lority, a ground of estoppel, 176, 181. 
general and special, 178. 

Award: See Estoppel by Matter in Wriliny, 271* 

Bailment, 141, 145 : See Bailor and Bailee . 

B A I LOR A N D B A 1 L K K, 144 * 1 53. 
esto])pel against bailee, 23. 
analogous to tenant’s estoppel, Ml, 1 44). 
incidents of contract, 111, Iff), 117 152. 
constructive bailment by assent to delivery orders, 1 15, 116. • 
attornment by wharfinger, effect of, 116. 

recognition by unpaid vendor of title of sub-purchaser, 316, 117* 
the jus tertii, 118—151. 

estoppel ceases when bailment is determined, 150. 
by election, 151, 152. 

criminal act of servant of bailee or of third party, 152, 153. 

x tumble no estoppel unless negligence, 153. 

Banian— 

suit against, based on separate liability, 1J73, 374. 

Banker’s Pass Books— 

estoppel in connection with, 273. 

Benaaudar— 

decree against, binds real owner, 302. 
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Ben ami Title— 

tenant may explain benaini title of landlord, 122, 128. 
may not set up benanii title ^gainst real owner, 123, 124. 

Den ami Tu A ns actions, 73—84/' 
nature of, 21, 73. f 
the truth may generally he shewn, 73. 
this rule qualified by the prirfeiple of estoppel, 21, 74. 
f estoppel Available to' assist third parties, 74. 

third parties affected with notice of the real tUle, 75. 
conduct ofi the part of the real owner creates thb estoppel, 70. 
contest, is between real Qwrycr and thiVd party, 70. 
hei r of real owner effected by estoppel, 76,^77. 

may he estopped by his own acts, 78—81. 
purchaser at oxecutiou-sale not affected by estoppel against judgment-deb- 
tor, 81, 8*2. 

person already estopped does not renioie the estoppel by purchasing at exo 
i • u ti o n -sal a 82 — 84. 5 

See Creditors , Arrangement*, in Fraud of, 

Bengal Tenancy Act— 

application of the rule of res judicata to decisions under, 330, 

Bill ok Exchange— 

receipt on, allowed to ho explained, 25(5. 

See Negotiable- Instruments. 

Bill of Lading— 

not generally conclusive, 271. 

Bond 

stipulation in, as to manner of payment, 253 250. 
indorsement of payment on, antiquity of practice, 255, 
issue HjS to satisfaction of, 888, 39b. 

personal liaV ility of defendant on, not made ground of attack in former 
suit, 422, 413, 

Bl 17 |) r N(JS — 

tenant allowed to erect, 120, 127. 

Calk r. The London & K.-W. Ky. Co., 07, Gfc 
propositions in, paraphrased, 42, 43. 

framed with reference t.c> previous cases, 48, 44, 
approved and followed, 43, 57, 58. 
proposition as to negligence qualified, 43, 44. 

CaTA LOG [JK-- 

estoppel by statement in, 02. 

Cause ok Action 

defined by the Judicial Committee, 29, 30, 323, 324. 
was the qiu&tion in substance part of the, 8S4, 385. 

ss. 102 and 3 03 of the ("ode preclude plaintiff from bringing fresh suit- 
on same cause of action, 434 -430. 

See Estoppel by Judgment. 1. 

C 1 1 a UG k o k I n r a M n n v n g e — 
effect of concealing, 09, 



Cheque : Bee Negotiable Instrument s. 

Code of Civil Procedure : See Acts. 

Co-defendants — 

res judicata as between, 368—872. 

» 

Collusive Decree— 

are the parties to, allowed as between themselves to sHow the truth ? 335, 856. 
Comity — 

foreign judgments in personam not enforced on ground of* 459, 460. 
Common Daw DootuinfAif Estoppel, 7. 

e 

Companies — 

estoppel in connection witH, 219—241, * 

no estoppel where contract foreign to purposes of iy corpora lion, 219. ’ 
contracts ultra vires illustrated, 220. « 

agency ami part-performance, . , 

(a) membership and retirement, 221* 226. 

as between individuals and Companies, 221— 223. 
creditors and shareholders, 224. 

Indian case law, 224- 226. 

(I*) register of Company is only prirrui facie evidence, 226, 227. 

(>) estoppel against Company issuing certificates of shares w'here third party 
has noted upon the faith of t he certificate, 227 - 230. 
id) estoppel against Company issuing debentures irregularly, 230 232. 

(e) estoppel against Company issuing shares as fully paid up, 232, 233. 
if) negligence on the part of members of Company 

Iran sf e rs in blai ilv , 283 235 . 

{</) Company’s seal, effect of — 

acts of agents and servants, 235 237. 

agreements not under seal, 287 — 241. * • 

matters necessary for ordinary business, 210, 241. 

Companies Acts : Bee Companies, 219 - -211. Acts, 

(3 >m pete NT Court : See Estoppel i>y Jadymcnt . 11. * 

CoM {PROMISE PfiNDKNTE LITE 
bow enforceable, 294- 296. 
abandonment of, 296, 297. 

Concealment of Title: Bee Henmni Tra nsaclto n.s — Mant l m • / hy. 

Co N SID F; RATION — 

for parol and written contracts a matter of proof, 262 256. 

Constructive Bailment : Bee Hallos and Hallos. 

Contract™ 

relation of estoppel to, 17, 18, 19, 22, 37 40, • 

estoppels between landlord and f.enanj, founded upon, 99, 100. 

licensor and licensee of patent, founded up*m, 1 29, i 82, ?37.* 
bailor and bailee founded upon, 114 117. 

the parties to negotiable instruments, 197, 19S. 
of insurance, 172, 1S3. 

in the case of vendor and purchaser : Sec V sudor and J'hrchasry, 
of principal and agent : Bee Principal and Aycnf. 
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C ONTR ACT — conld . 

modern doctrine of estoppel by deed rests upon, 243, 246* 
where required to 1)0 in writing, 245. 

Contracts — < 

specialty and simple, 248, 249/ 
admission as to construction of, 287. 
issue as to, 388* ‘ , 

foreign judgments in persqfiam enforced upon implied, 460. 
made by traveller in foreign country, 472, 473, 

Contract Act (iX. of 1872) : See Acts . *\ 

Copy rich T r ~ *. , < 

not severable like patent, 134. 

Co-, SHAKERS — 

estoppel against pedson taking loaso from one of two, 104. 

Costs :* See Security for Costs . 

Court — 

foreign Court, definition of, 461, 465. 
competent'. Court : See Estoppel by Judgment \ //. 

Courts of Native Stales, judgments of, 462-— 464-. 

0 ke ditors, Aiuiancjements in Fraud of, 84 - 90. 
effect of, as between colluding parties, 21, 84 -89. 
earlier Calcutta decisions, 85, 86. Cater, 87, 88. 

Ram Sarun Singh /?. Musst. Pran Pearce, 86, 87. 
view in Allahabad, 88. In Bombay, 88, 89. 
maxim in pari delicto, 88, 89. 

distinction where purpose carried into execution, 88. 
transaction void as against third party defrauded, 89. 
relation one of trust, 97. € . 

See Estoppel by Matter in Writing , Fraud , Collusive Decree. 
Creditor — 

suppressing fact of debt, 69, 70. 

misleading an executol*, estoppel against, 97, 98. 

estoppel by election against, 172, 173. 

against partners in f avoid of, 189, 192. 
election of, in case of partnership debt, 192, 193. 
may proceeVi against shareholder not formally retired, 224. 

C i a m in a i.4 Act — 

of agent or servant of bailee, 152, 153. 

Crown — 

may use invention, 129. 

Debentures— 

* irregular issue of : See Companies , 230. 

Decision erroneous in Law— 

may operate as res judicata, 392, 393. 

Decree — 

definition of, 583. 

construction of, in questions of res judicata, 379 — 3 S3. 
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Decrk s—contd. 

findings not embodied in, 382, 398—401* 

where modified on appeal, no res judicata, 392. • 

Deed— • , 

t estoppel against tenant depended upon jfrior existence of, 10, 100. 
attestation of, how far evidence of assent, 207, 2?>S. 

See Estoppel i>y Matter in Writing. 9 Document * 

Default— # •* 

judgments by, 420, 427^ 432—4.30, 411- 445b 
Deliver v r Orders— • 

estoppel by assent to, 145, 140, M8, 150, 157 
documents representing floods, 209, 2J0. 

delivery ticket containing name of servant, cllect of issue of, 152, 15?. 
Derry ?k Peek— 0 

doctrine of, has no application to estoppel by representation, 33—37, 
Deshpande Vatan— • 

issue as to title of co*sliarer in, 391. 

Dev a st m an am — 

d eerce against dbarmakarta of, hold not res judicata, 301 . 

Diff er knob Note— 

acceptance of, 271, 272. 

Director of Company— 
estoppel against, 219. 

Dismissal of Suit : See Estoppel by Judgment , VI. 

Divorce : See Matrimonial . 

Document — 

no estoppel can be raised upon invalid, 252. t 

having a mercantile meaning, effect of issuing, 00, 07, 218, 27(0 % 

representing goods, 209—271. 

issue as to validity of, 387. 

title under will abandoned in previous suit, 405» 418. 
mortgage not made ground of attack in previous suit, 418, 119, 
invalidity of will according to family custom allowed to be shewn in second 
suit, 421. 

{Sec Estoppel by Matter in Writing, Deed. 

Documents of Title— 

effect of parting with, 155— 165. 

Dow ER— 

omission to plead lien for, 400, 407. 

Drawer— # 

of bill of exchange, position of, 200, 201 : See Negotiable Instruments. 

Ejectment— 

issue as to, 387. 

Election— 

doctrine of, 23. 
estoppel by, 105—173. 
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Election— cow^l. 

principle of, considered, 1G>1) — 108, 273. 
disavowal of estoppel in case of partners, 192, 193. 
estoppel by, in case of bailee, 151, 152. 

Equitable Doctrine of« Estoppel, 7,38 : See Estoppel by Representation.' 

Estates by Estoppel ~ 

estoppel against^ landlord, 124—126. 

4 See Title by Estoppel, 

Estoppels— « ’ , 

are either rules of evidence or form parf of the law of Civil Procedure, 2. 
regarded* as fictitious statements treated as true, 2. 
are of infinite variety, 2, 52, ' . ' 

cannot be manufactured arbitrarily, 2, 210. 

a branch of conclusive, as opposed to, disputable presumptions, 2. 
personal disqualifications filling a gap in, the evidence, 3, 4, 33, 34. 
as rules of evidence, 20, 21, 34, 37. 

must be clear and unambiguous, 5 ? 21, 172, 250—252, 276, 287, 288. 

historical development of, 17, 18. 

unpopularity of, 8, 9. 

gradual recognition of their utility, 7, 9. 

attitude of the Indian Courts, 51, 52. 

position of, in jurisprudence, defined, 2—7. 

historical division of, 7—18. 

practical division of, 18—32. 

Estoppel by Con pitot — 

rule generally stated with reference to conduct, 10. 
inference from conduct, 43, 54, 57, 58, 66, 68. 
conduct must be unequivocal, 287, 288. 

Estoppel bu Deep : See Estoppel by Matter in Writ. my. 
origin of, 15. ' 

discountenanced in India, 15, 24. 
modern rule based upon contract, 15, 21. 

Estoppel by dr pom ent , 

J Res judicata. 

iff orunpor competent Courts. 

HI V arties, Privies and Representatives. 

IV Matters in Issue and Matters Incidental and Collateral. 

V Matters constructively in Issue. 

VI Final Decision. 

VII Judgments in rein. 

VIII Foreign Judgments in personam. 

I. Res Judhata — 

* leading principles, 5, 26—32, 307 — 328. 

Indian enactments, 308, 309. 

rule founded upon English cases, 27, 309. 

Cregory r. Moles worth, 310. 

deeneo must be in effect a determination of the points between 
the parties,’ 310. 
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Estopped by Judgment- contd. 

/. lies Judicata— contd. 0 

there cannot bo two contradictory iudjrmcnts upon the same 
record, 310. 

• Duchess of Kingston’s case, 311— 313. 

conclusiveness of sentence of Ecclesiastical Court in prosecution 
for bigamy, 311. • 

statement of the rule of yes judicata, #312. * • 

conclusive judgments may be^re opened on the ground of fraud 
313. • 

Outram v, Morewood, 313— 31.C-, m # 

privy estopped by former judgAnenh 314, Jl 5. 
judgment final only for proper purpostl and object, 314, 315. 
Barrs ?\ Jackson, 310 - 321. 9 

exposition of doctrines of Civil Law, 348-320. 
objects and purposes of the previous suit are not to be defeated 
320, 321. 

Brunsden v. Humphrey, 321 — 3*23. # 

the difficulty is how far the two causes are in substance identical, 
322, 323. 

“ Cause of Action” defined by the Judicial Committee, 323, 321. 
was Die same right in substance infringed ? 321 — 328. 

77. Forum or competent Courts — 
rule as to competent Courts, 28, 320. 
rule in England, 320, 330. 

special reasons for different rule in India, 330, 331. 

Edun r. Beeliun and subsequent Indian cases. 331 —335. 

.Privy Council decisions, rule established by, 333, 335 *83S. 
decisions of Revenue Courts, 338 310. • 

Bengal Tenancy Act, decisions under, 330. 

Administrator-General 1 :* Act, petition under, 310. 

Land Acquisition Act, decisions under, 310, 341. 
decision not appealable does not work estoppel*, 311, 312. 
concurrence, of jurisdiction must exist as to appellate tribunals, 312, 313. 
‘competent jurisdiction 1 means Competent at the time of the first suit, 
343, 344. , 

upon appeal the matter becomes res sub j ml ice, 344—340.* 
interlocutory orders and orders in execution-proceedings, 310 351. 

HI. Parties , Privies and Re present UiHves— 
res judicata between parties and those claiming under them, 28, 20, 352. 
persons affected by the judgment, classification of, 353, 351. 
capacity of persons to dispute the judgment upon the ground of fraud, 
354 -350. 

persons claiming through, or represented by, the parties, 350 500. 

decree against Hindu widow binds reversionary ffeirs, 350 3oS. 
kurta acts in representative tupacity, 35s, 350. 
shebait represents the idol, 359, 300. 
karnavan of Malabar tarwad, 300, 301. 

holder of vatan lands, 500; karnam, 30 J : dharmakarta, 50 i : iilam, 
trustee of, 301 : manager, 30b ^ * 
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Estoppel by Judgment— cvntd . 

III . Parlies , Privies and Representatives — contd. 

guardian or manager, 361, 362. 
decree against benacnidar, 362, 363. 

purchasers: p^nde^te* lite, 363; auction-purchaser, 363; purcha- 
ser of putni, 363. 

mortgagor and mortgagee, 363, 364. 
lamJloiV. and tenant*. 364, .‘><55. 

receiver, 365 ; different titles, 365 ; abatement, 365, 366. 
res judicata, although other parties in second suit, or former parties may 
occupy different, positions, 366. 

but not fvhere ^ltbsequenfr decision is not between same parties, or those 
claiming under them, 367. ' ,, 1 

representatives ma<ic parties under protest, 307, 368. 
co-defendants, res judicata between, 368—372. 

joint contractors, and joint wrongdoers*. res judicata in the case of, 372-" 
37.4. 

private rights Claimed in common (Expl. V) 375 — 378. 

IV. Matters, in Issue and Matters Incidental and Collateral — 
general principle, 29. 

decree how to bo construed, 379 —383. 

English authorities, 379, 380. 

rule established in India* 380—383. 

findings not embodied in decree, 382, 398. 

question whether the issue was substantially decided, 383, 384. 
the judgment must have been directly upon the point, 383, 384. 
was the question in substance part of the cause of action ? 384, 385, 
the matter must have been alleged, and denied or admitted, 385. 
the question may have been decided in a cause relating to a different sub- 
ject-matter, 386. 

issues as to: adoption, 386, 387; waste, 387; ejectment, 387; document, 
validity of, 387 ; question of title in land acquisition case, 
387, ?SS ; malikana, 388; principal and agent, 388 ; 
accounts, 388 ; interest, 388 ; satisfaction of bond, 3SS, 389; 
„ area of land, 389 ; measurement, 389, 390 ; rent-suits, 390 ; 

set-off , 390 ; status, 391, 395; title, mortgagor and mort- 
gagee, 391, 392 ; lien, 392 ; self-acquired property ,394, 395. 
decree modified on appeal, 392 ; erroneous decision, 392, 393. 
claim not put, in issue, or left undecided, 393, 394. 

issue need not have been expressly raised if the question Mas in substance 
decided, 394 -396. 

decision by necessary implication, 1196. 

, matters incidentally determined or collateral, 396—401. 

not entertained by Appellate Court, 397. 

- it.sue advisedly left undetermined, 397, 398. 

findings not embodied in decree, but upon which the Court lias expressed 
an opinion, 398 —401. 

V. Matters Constructively in Issue — 

Explanation If': matters which ought to have been made ground for defence 
or attack, 402-424. 
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Estoppel by Judgment— contd. 

V. Matters Constructively in Issue — contd. 

capon of interpretation, 402—405. 
early decisions of the Privy Council, 405, 406. 
rifle in India before 1877, 4#G— -408. 
question of fact as to what is a different title, 408. 
Explanation II : ip suits to recover possession of property plaintiff must 
assert all his titles, 409, llO* # 

Ilenobundhoo ChowdhTy’s ease, 40fl — 411. 
subsequent decisions, 411 — Jl3. " 

distinction suggested by West, J., 414 — 410. 
cases in which Explanation y M^a^coiishi^^ed, 4UJ -421. 
recent decisions of the Vrivy Council, 422, 425. 

Explanation III. relief claimed but not expressly granted, 

423,424. 

VI. Final Decision — t 

general principles, 28^ # 

the Court must exercise its judicial mind, 425, 420. 9 

findings inconclusive or based upon technical points do not work estoppel, 
426. * 

judgments by default, 420 128. 

inconclusive adjudications, 428, 429. 
judgments upon technical points, 429—432. • 

failure to give security for costs, dismissal for, 432. 
dismissal where plaintiff fails to appear, 432. 

operation of s. 103 of the (lode, 433 — 430. 
leave to plaintiff to withdraw, s. 373 of the Code, 430. 

Allahabad and Calcutta decisions, 437, 438, 
neglect to produce evidence, 439. * 

suit dismissed on ground of limitation, 440. • , 

upon appeal the matter ceases to bo res judicata, 440, \41. 
rent-suits, ex parte decrees in, 441 445. 

decrees by admission, 445, 140. * 

partition-proceedings, conclusiveness of, 440 — 449. 

VII . Judgments in rem — * 
leading principles, 30, 31. 

prior to the Evidence Act, 450 — 453. _ 

s. 41, Act I of 1872, purposes for which conclusive, 453— 458, 

• probate, 454. 

matrimonial, 455. 
admiralty, 450. 
insolvency, 457. 

VIII. Foreign Judgments in personam — 
principles upon which, enforced, 31, 32, 459, 400. 
in England, merits may not be examined, 400, 401. 
definitions, 401. 

suits to which a foreign judgment may operate as a bar, 401, 402, 401. 
j u dgments , 402. 

conflicting opinions in Bombay and Madras, 102* 101 . 

probable effect of amendment of s. 14, #04, 480. < 
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Estoppel by udg ment — conld. 

VIII, Foreign Judgments in personam — conld. 

leading’ principles and Indian decisions, 464. 

(a) judgment miyst be final and conclusive, 465, 466. 
pendency of appeal, 465. 

(b) may be impoached as contrary to natural justice, 466. 

propositions as to jurisdiction, 466>, 467. 

» voluntary ^waiver of objection, 467 — 469. 

Submission not voluntary, 470, 471. 

M < contract made by traveller in ipreign country, 472, 473. 
summons not served on defendant, 473. 

'• joint* stock' company, liability of members of, 473, 475. 
foreign decree 1 to be executed in accordance with the 
Code, 475. 

(r) may bo impeached on the ground of fraud, 475 — 477. 
fraud must be proved, 476. 

^ execution refused on the grQund of fraud, 477. 

(d) rule that merits may not be examined, 477 — 4S0. 

limitation, 470 — 472. 

Estoppel by Matter in Writing, 15, 24, 242—278, 
the old estoppel by deed, 243. 
modern doctrine rests noon contract, 243. 

substance of the transaction and position of the parties 
to be regarded, 244, 246. 
registration, 245. 

(1) deeds generally to be construed as evidence, 247. 

attitude of the Indian Courts towards technicalities, 
247 — 250. 

(2) estoppels must bo madd out clearly, 250. 

, manifest upon face of deed, 251, 252. 
no estoppel upon invalid document, 252, 

(3) consideration for dqcd a matter of proof, 252. 

■ ’ rule in India, 253 — 256. 

in E ngl and „ 256 — 258. 
estoppel against unpaid vendor, 257, 258. 

mortgagor, 258. 
receipt and release, 253 —256. 
stipulation in bond, 253 — 256. 
fictitious invoice, 257. 

(4) recitals, 258, 

contract and situation of the parties to be looked to, 259. 

, mistake, 259, 261. 

prim a facie evidence, 260, 261. 

//>) parties ip, pari delicto, 262. 

rule in England, 262. 

in Calcutta, 263, 264. 
in Allahabad, 264, 265. 
e in Bombay, 265, 266. 

(6) ( a ) title by estopped, principle of, 266, 267, 
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Estoppel by Matter in Writing — conkl . 

(0) presumptions, 267. 

attestation of deed, 267, 268. * 

. destroying 1 oi* refusing to Receive a document, 268. 

• signature, 269. # m 

* (c) documents which may raise estoppel, 269.* 

* invoice, 2(i9 ; warehouse receipts and delivery orders, 
269, 270 ; bills of Puling, 271 ; difference note, 271 ; 
mercantile mcatiing, 2fl), 27l. * * 

(d) accounts, os towels in connection with, 272. 
estoppel against agent, 278. 
principle of election, 278* * « 

banker s#pass books# 273. • 

(c) awards and agreements to refer to arbitration, 2/4 —278. 
principle upon which, enforced, 274, 2^5. 
award invalid in part may have legal validity, 278, 276'. 
puneliayet, submissimi to, and award by, 276. 

* • 

Estoppel in Pals— 
early forms of, 16. 

Estoppel by Representation— 

modern doctrine of, its importance, 18, 32. 
cases classified accqpding to intention, 59—70. # 
main features of, 18—20, 87 — 44. 
development of the modern doctrine, 44 — 58. 
a rule of evidence, 20, 21, 37. 

distinguished from doctrine in Derry ?*. Peek, 20, 32 -87. 
exposition of, in Barat Chundcr Dey’s ease, 52—58, 

Evidence— 

a criterion of res judicata, 322, 323, 827, * 

neglect to produce, dismissal of suit for, 436, 439, 

Evidence Act ( I of 1872) : Bee Acts . 
ss. 17-31, pp. 4, 25, 26, 277. 
s. 41 ( judgments in rem), p. 453. 
s. 92, prov. (2), p. 247. 
ss. 91—97, pp. 247, 250. 

s, 115, rule of estoppel by representation in, 1, 50, 65 —5 (j.~ 
attitude of the Indian Courts, 51, 52. 

construction placed upon the section by the Privy Council, 
53-58. 

s. 116, p. 101. 
s, 117, p. 144, 199. 

Execution— 

of ex parte decree barred by limitation : See /tent Suits ,* 
of foreign decree according to the Code, 461, 462, 475. 
refused on the ground of fraud, 477.* 

Execution P roc ef. dinob— 

are in invilum as against judgment-debtor, 305. 
orders in, how far conclusive, 319 351. • 
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Execution-Sale— 

v effect of mortgagee bringing property to sale in execution of money decree 
without giving ncfcice of incumbrance, 60, 
effect of depreciating propqrty«hy giving notice of incumbrance, 84. 
purchaser at, does not clainv through judgment-debtor, 31. 
suit to set aside, barred by previous decision, 407. 

Ex-farte Decree : See Rent-Suits , 

Explanation r tos. 13 of' the Code, 368, 385. 

_ n, pj>. 308, 402— 4k. 

cases directly decided uppn, 416 —423 : See Estoppel by Judy- 
4 * Hnent , V.* 

Ill, p. 308*- 

effecfr of, 423, 424. 

I V, p. 30rf : See Estoppel by Judgment , VI. 

V, pp. 308, 375-378. • * 

VI, l p. 308 : See Estoppel by Judgment , VI IT, 

Factors’ Acts < See Acts, 

4 Geo. IV, c. 83, p. 161. 

6 Geo. IV, c. 94, pp. 161, 103. 

5 and 6 Vic:t., c. 69, pp. 155, 161. 

40 and 41 Viet,, c. 39; pp. 161-165. 

Family Arrangements, 21, 22, 90 - 97 

estoppel by conduct in cases of, 21, 90—97. 
principle upon which, enforced, 90 -92. 
uberrima ikies in, 92. 

quantum of consideration not regarded, 90 —92. 

Indian cases, 90, 92, 93... ! 

English cases, 90,, 91. 

party held by conduct to have waived, 92, 93. 
estoppel by partition, 93. 

1 in crises of adoption, 94-96, 
recognition of person as member of family, 96, 97. 
conduct will always be evidence, 96. 
relation ofteq one of trust, 97. 

Family, Hindu Joint— 

estoppel against members of, 188, 359. 

Final I ) eg is io pr- 
of foreign Court, 465, 466. 

• See Estoppel by Judgment , VI. 

Foreign Instruments, 197. 

Foreign Judgments : See Estoppel Ipj Judgment, VII , VIII. 
of Probate Court, 454, 455. 
of Matrimonial Court, 455, 456. 
of Admiralty Court, 456, 457. 

judgments in rom, how far governed by the Code, 458. 
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Fit A UP— 

• • 

there may be estoppel without, 34, 52, 67, 70, 71. . 

eon elusiveness of former judgments may be impeached on the ground of, 
354, 355. * • 

judgments in matrimonial causes may be re^opdued the ground of, 455. 
foreign judgment may be impeached on the ground of, 475— P" 
must be proved, 476. * • 

execution of foreign decree refused on yio ground of, 477. * 

Guardian— 

decree against, binds minor, 361, 3Cd. 

Heir— 

claim as, in connection with res judicata, 325—327. 

Hindu Family - 

recognition of person as member of, ‘16, 97. 

See Adoption, Family A rrangements, Partition. 

t 

Hindu Widow— 

decree against, binds reversioners, 356, 357. 
duty of, to protect the estate, 427. 

Hotchpot— 

neglect to bring property into, 449. 


I.LLAM— 

sulliciently represented by trustee, ‘161. 

1 XLITKRATK PERSON — 

execution of document by, 244. 

Implication— 
decision by, 396. 

Indian Courts— 

observations of the Judicial Committee upon, 336, 637. 

Indicia of Property— 

effect of parting with, 151—165. 

Indifference or Acquiescence— 
illustrated, 68—70. 

In Pari Delicto— 

application of the maxim to matter in writing, 262 - 260. 

admissions in judicial proceedings, 291. 

See Creditors , Arrangements in Fraud of, 84—90. 

Insolvency— 

judgment of Court of, for what purpose^ conclusive, 457. 

Insurance : See Underwriter. 

estoppel against assurance society receiving premiums after breach of con- 
dition, 176. 

Intention or Motive— • 

classification of representations according to, 41 M. 
definitions based upon, are now of less irnp^rtance^ll, 58. * 

f, LE * 3 2 * 
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Intention or Motive— 
cases presented 

active misrepresentation, 59 — 62. 
culpable Vte^jigence, 62—68, 
indi/fereftce or acquiescence, 68—7(1. 

Interest — 

issue as to <}atc from which, payable, 888. 

Interlocutory Orders— * 

prinejj pie .upon which, conclusive, 847. 

Interfile a per— f 

bailie may institute Sait' of, 147, 151. 

Interrogatories—" ' * 

disallowed m cane of bailee, 150. 

Invalidity of Patent : Bee Patents, 

Inventions— < 

acts relating to, 129. 

IN VEST M ENT— 

of money, representation as to, 61. 

Invoice— 

fictitious invoice allowed to be explained, 257. 
docs not generally Vvork an estoppel, 269. 

Issue : Bee Estoppel by Judgment , IV, 

Joint Contractors and Joint Wrongdoers— 
res judicata in the case of, 872 — 874. 

Joint Family* : Bee Family , Hindu Joint . 

Joint Stock Company—* 

jurisdiction,, of Courts of foreign country over members of, 473—475. 

Bee Companies, 

Judgment — 

upon what principle conclusive, 6. 

shoulfl be looked to in questions of res judicata, 379—883. 
must have been directly upon the point, 888, 384, 

Judgment*; : Bee Estoppel by Judgment, 
in rein, 14, 30, 81. 
in personam, 14, 27 30. 
domestic, 14, 26 30. 
foreign, 14, 31, 32. 

Judgment-Debtor— 

not estopped by conduct in execution-proceedings, 305. 
t Judicial Proceedings : See Admissions in the Course of Judicial Proceedings . 
Jurisdiction— 

rule of res judicata as to edm potent Courts, 329— 351. 
suit dismissed on ground of, does not work an estoppel, 431. 
decreo made without, 396. 

judgment of foreign Court may be impeached for want of, 466 — 473. 

* propositions as to, in Sehisby v. Westenholz, 466, 467. 
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J URISMCTIdN — contd . w 9 

voluntary waiver of objection to, by defendant, 467 -469, 479. 
submission not voluntary, 470, 471. t 

of the Courts of. a foreign country, ovej members of a joint stock com- 
• pany, 473—475. *• • 

J IJRISPRUDENOR— 

position of estoppels in, 2- 7. 

Jus Turn'll, 23, 147-151 : See Bailor and Bailee* 

Karnam — • 

of mitta , decree against, binds successor , 361. 

* • • 

Kahn a vax — # • 

decree against, may bind members of tar wad , 360, 361. . 

suit by, against members of tar wad held not bajrred*420. 

Kurt a— # • 

manager of joint family acts in a representative capacity, 358. 

Land— 

issue as to area of, 3<89. 

suit for measurement of, 389, 430, 431. 

Land Acquisition Act (X of 1870) — 

application of the rule of res judicata to decision?) under, 310, 311. 
issue as to title in land acquisition case, 387, 388. 

Landlord and Tenant— 

estoppels founded on the contract, 22, 112—128. 
classification of estoppels, 22, 102. 

(1) estoppel against tenant, 99. * 

founded on contract for permissivetoccujration, 99, 1 00. 

origin of rule, 100, 101. 

scope of s. 116 of the Evidence Act, 101. 

relation of landlord and tenant created when possession is taken 
upon contract to purchase land, 100. * ■ . 

(a) general rule stated and illustrated, 103—108, 135, 144. 
estoppel oven where landlord has no legal estate, 100, 105, lOtf. 

extends to licensees and trespassers, 106, 107. ^ • 

available to parties claiming through landlord against parties claim 
mg through tenant, 107, 108. 

(b) tenant may however shew that landlord’s title has determined, 108, 109. 
even where rent has been paid, 109, 110. 

since he is liable to the person having the real title, I KK 

estoppel only operates during continuance of tenancy, 110, 11 1. 
landlord may terminate the relation between himself and his ten- 
ant by causing tenant to attorn to another. 111, Ug, • 

(r) surrender by operation of law, 112. 

implied surrender, 112, 113. 

(d) estoppel by payment of rent, 113-118. 

unexplained payment raises an estoppel , 113, 114. * 

payment must be as for rent due without mistake or misrepresenta- 
tion, 113. 
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Landlord and Tenant S ^ ionid * 

tenant may shew fraud or misrepresentation of landlord, 114, 115. 
or that he has paid T’ent under a mistake, 11.1, 115 — 117. 
that he has paidTanpther under landlord’s direction, 111, 113, 114. 
may shew landlord’s title has determined even though he hat' paid 
rent, J09, 110. 

may shew that he has? paid rent to one claiming to be the landlord’s 
" representative, 115- 117. 
payment of quit rent, 117. 

offer to pay rent under mistake raises no estoppel, 117, 118. 
prer upiption of attornment may be rebutted, 118. 

(e) derivative possession, 109, 110, 118—122. 

tenant may shew that he has derived possession separately, 118, 119. 
may deny landlord’s derivative title, 119 — 321. 

‘ may shew affirmative title in himself, 122. 

(/) benami titles- 

tenant may explain benami title of landlord, 1*22, 123. 

but may not set up a benami title against real owner, 123, 124. 

(2) estoppel against landlord — 

where ho induces tenant to attorn to another, 111, 113, 114. 
estate by estoppel, after-acquired title enures for benefit of grantee, 
124 120. 

where landlord encourages tenant to erect buildings, 126, 127. 

receives rent after breach of covenant lias been com- 
mitted, 176. 

representations by lessor a ground for refusing specific perfor- 
mance?, 127, 128. 

where landlord allows himself to he held out as a partner, 175, 176. 
admissions in the eoursr of suit between, 286, 287. 
suits for ejectment in connection with res judicata, 327, 328, 364, 365. 
lessor doesrnot claim under his lessee, 364. 
omission of tenant to plead defence in previous suit, 407. 
landlord^ res judicata against, 327, 412, 415. 

Law MERCHANT: See Negotiable Instruments. 

Lea E TO WITHDRAW — 

suit dismissed, reserving, effect of, 436 — 438. 
application of s. 373 of the Code, 436. 

Allahabad and Calcutta decisions, 437, 438. 

Legitimacy— 

res judicata as to question of, 369. 

Letters Patent 

nature of grant of, 129. 

Liability, joint and Several: See Joint Contractors and Joint Wrong- 
doers. *' 

Licensee— 

of land, e;:toppel against, 106, 107. 
of julkur, 107. * 

'of patent : See Patents, 120. 
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Licensee— could. 

of trade-mark, 142. 
bailee or licensee, 1 41. 

Lien— • 

concealment of, 50, 72, 73 : See Benami Ttaifaictiqns. 

Limitation— „ 

dismissal of suit on*the ground of, 440. • m 

period occupied in litigating in foreign Court,??, 408 — 472. # 
ex parte decree barred J»y : See Rent-Suits .• 

Liquidator--- * 

may be estopped by conduct of Company, 2J2. , 

Lodger— 

estoppel against, 107, 108, 

LOW t\ l>OU VE1ME — 

position of estoppels defined in, ,34 -37. • 

• 

MAINTENANCE—- * 

suit under a different title for, not baned, 305. 

Maker - 

of promissory note, position %f, 200, 201. See Negotiable Instruments. 
Malabar Tarwad 

decree against karnavan may bind members of, 3d0, 301. 
members of, entitled to notice, 370. 

Malik a n a— 

issue as to, 388. 

Manacer™ 

decree against, binds minor, 301, 302. 

Matters in Issue : See Estoppel, by Jwlymmtt, 7U. • 

Matters Incidental and Collateral : See Estoppel by Judgment, I V . 
Matters Constructively in Issue : See Estoppel by Judgment, V. 
Matrimonial— • 

judgment of Court exercising, jurisdiction, for wliat purposes conclusive, 
455, 456. • 

Maxims t 

a man may not approbate and reprobate in respect of the same matter, 
23,107,282. 

plead bis own fraud, 85, SO. 

estoppel against estoppel setieth tin* matter at large, 12, 281. 

binds parties and pi-ivies, 40. 
estoppels must be made out clearly, 5, 21, 172, 250 252. 
in equity a plaintiff must recover secundum allegata et probata, 403. 
interest reipubliea; ut sit finis lit-ium, IJ , 274, 322. 

in pari delicto potior est conditio possidentis aut defendcutfs, 88, 202. 
nemo debet bis vexari, 12, .‘100, 322. , 

no estoppel against an Act of Parliament, 221. 

can be raised inconsistent with the terms of the document, 210, 
211. 

where j.hc truth appears, 105, 100 , 
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Maxims— cinUL 

omnia praesnrountur centra spoil atorem, 268. 

patentee may notMerogate from his own grant, 137, 138. 

quicquid aolvitur, solvitur secundum animnm solvent!*, 113. 

quod seinel placuit in eleetiombu?, am pi ins displieeremon potest* 167* 

res inter alios acta c&nno't work an estoppel, 40. r 

res judicata pro veritate accipifcur, 10, 318. 

7 transit in rent judicatam, -S. 

Memorandum of Association : Stic Companies, 226. 

Mesne Profit,!-— ‘ * 

Laken to be constructively disallowed 423, 424. 

Mercantile Practice— 

effect of issuing document having mercantile meaning, 66, 67, 269—271. 
sub-section .108 probably to be limited to mercantile cases, 165. 
principal may not be bound by, 183. 

M Kite Eli — 

estoppel by judgment, 5, 6. 0 

Mining Partnership: See Partners, 193. 

Minor—. 1 

refusal of application for guardianship does not bar fresh application, 
341 : See Guardian . 

Misjoinder— 

suit dismissed for, does not work an estoppel, 429, 430. 

Money— 

decision in Denobundhoo Chowdhry’s case applied to suits for, 411, 412. 

not applied, 416, 417. 

investment of, representation as to, 61. 

Mortgagee— 

tenant attorning to, 103, 104, 105, 106, 120. 

may v shew mortgagee’s title has determined, 110, 111. 
claim-' tig under, may sliew affirmative title, 122. 
concealment of lien by, 59, 69, 72, 73 : See Benami Transactions. 
concurrence by, may create lease, 124. 
bailee may defend under title of -bailor’s, 148. 

neglecting to reserve right of sale in redemption suit held estopped, 421. 
ruft mortgagor’s agent so as to be estopped by decree passed upon mort- 
gagor 1 * default, 427, 428. 

dismissal of suit by assignee of, on the ground of notice, does not bar fresh 
suit, 431. 

Mortgagor- - 

estoppel against, acknowledging receipt of mortgage money, where assignee 
of mortgage has given full value, 258. 
rule of title by estoppel applied against, 266, 267. 
does not represent interest of mortgagee in subsequent litigation, 364. 
decree against, does not bind mortgagee with a prior title, where mortgagee 
is no party to the suit, 363, 364. 

held estopped from setting off rents due by mortgagees as tenants, 422. 
representatives of, held not barred, 42S, 429, 
question of title between, and mortgagee, 391, 392. 
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M U N 101 P A L A U T HO KIT V — 

estoppef by notice issued by, 0*2: See 221. 
contract made on behalf of, 180 

Natural J u stick-* 

decision contrary to : See Estoppel by Judgment, f ill* 

Negligence: See Negotiable Instruments. Companies. 

illustrated, 02 -68. •*. 

• • 

Negotiable Instruments Act (XXVI of 1881) : See Negotiable Instruments, 
190 — 218, Arts. • 

Negotiable Instruments— , _ 

peculiar character of, derived from hyv merchant, 196 198, 204. 
definitions of, 197, 199. 

position of parties to, 198 202. • 

statutory estoppels, 199—202. m 

inchoate instruments, rule as to, 202—205, 208, 

application of rule to instrument fledging immove- 
able property ,*203, 204. 
cases of negligence and agency, 205 — 214. 

cheque carelessly drawn, 205, 207. 
bill ineffectually cancelled, 205, 206. 
lOvSt or stolen instrument, 207, 208. 

where fraud intervenes principal's negligence must be proximate, 
206, 207. 

bona fide holder for value, estoppel in favour of, 209, 212, 213. 
negotiable securities left in agent’s hands, 209, 210. 

not regularly put fnto circulation, 210, 241. 
genuine acceptance of forged bill, payment of which is afterwards obtained 
by fraud of servant, 211, 212. • • 

a person taking documents of value from aa agent known to hrfW? limited 
authority is put upon enquiry, 213, 214. '* 

forged signature, adoption of, 215, 216. 

no presumption of authority as to other .^gnaf tires, *21. 6, 
217. 

documents having a mercantile meaning, 217, 218. 

Non - A FREAK a N c k — 

of plaintiff, suit dismissed for, 432. 
of co-defendant, 371. 

Non SUIT * See Leave to Withdraw. 

Notice • 

is registration of mortgage sufficient notice to purchaser, 73. 
third parties dealing with benamidar affected with, 75. 
of dissolution of partnership, 194, 195. * 

Oaths Act— • 

issue decided under, not conclusive upon question of title, 429. 

Obiter Dicta— 

do not constitute a final decision, 400, 101. 
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PARDANASHIN— 

execution of document by* 269. 

Parties— 

persons claiming under : See 'Estoppel by Judgment, III . 

,, H U-n** T 

Parties and Privies—' 
estoppel binds, 40/46, 82. 

Parties, Priv ies«anp Representatives : See Estoppel by Judgment , III . 
Partition— 

early foibiPof estoppel in cases of, 16. 

estoppel between members of a family’^and in favour of purchasers, 93. 
conclusiveness of partition-proceedings, 93, 446 — 449. 
m> res judicata unless issue raised and finally decided, 446. 
estoppel by conductor previous decision, 447, 448. 
decision may relate to different property, 448. 
neglect of party, 448, 449. 
suit for, heUbres judicata, 420. 
not barred, 413. 

dismissed as premature and on the ground of jurisdiction does not 
bar subsequent suit, 428. 

Partners— 

estoppel against, referable to conduct, 188, 189 ; or agency, 174—176. 
classification, 190. 

holding out for purpose of obtaining credit, 190, 191. 

ostensible partnor must be known directly or by notoriety, 191, 192. 

election, disavowal of estoppel, 192. 

emotion not conclusive, 193. 

minipg partnership, 193, 194. 

what is sufficient notice ot retirement, 194, 195. 

one paitner signing receipt does not estop the other, 256. 

partners wording patent : See Patents . 

PA R'f- PERFORM A NCJ.K — 

doctrine of, applied to estoppels, 5 : See Companies , 237- 239. 

Patents— * 

est ppcl against licensee founded on contract, 23, 129, 130. 
consideration for the contract, 130, 132. 

i 

licensee must admit validity of patent, 131. 

but may shew limits of patent, 134, 135. 
his position analogous to that of a tenant, 135, 136. 
may shew license has determined, 137. 
contract for exclusive rigid may amount to warranty or raise an estoppel, 
132, 133. 

the old doctrine of estoppel by deed applied, 132, 133. 
the assignee of a patent not a mere licensee, 133. 
licensee of assignee is estopped 133. 
patentee may not derogate from His own grant, 137, 138. 
estoppel against, 138, 139. 

conduct of, not amounting to abandonment of legal rights, does 
not raise an estoppel, 139, 140. 
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Patents— coutd. 

partners, rights of, working a patent betftVe and after dissolution, 141, 
142. 

• • 

arbitrator, award of, as to validity of patent, 142. 

^ patent is severable, 131. I # 

licensee of, held not estopped by former judgment, 42b, 427. 

Payment of Rent*- . 

estoppel by : Sec Landlord and Tenant (fQ. 

Person and Property— • 

injuries to, infringe? separate rights, 321, 322. 

Pick art v. Sears— ' , t • 

statement of the rule in, *45, 4(1. 
explained in Freeman v. Cooke, 47, 48. 

Sarat Chundcr Dey r. Copal Cliun^pr Laha, 53 58. 

Pleading - • • 

admissions or estoppels by, 281, t?82, 290. / 

estoppels need not be pleaded, 332. ^ # 

may bo looked to in questions of res judicata, 379-38,3. 

Pledge— 

effect, of, by agent entrusted with goods or documents of title, 155 — 105. 

Possession— . 

in suits for, plaintiff must assert every title, 409. 
distinction suggested, 411. 
conflict of opinion, 411—413. 

omission to sue for, in suit for declaration of title, does not bar subser vie nt 
suit, 431. • m 

Post Office Orders— 

not negotiable, 217, 218. • 

Preemption— .• 

failure to assert right of, in previous litigation, 407, 4f8. 

• , 

Presumption— # . , 

attestation of deed, 207 ; destroying or refusing to receive document, 208 ; 
signature, 269. 

Principal : See Principal and Agent. 

Principal and Agent— 1 

principle of agency illustrated, 24, 174—170. 

estoppel against principal depends upon apparent authority of agent, 176, 
177. 

inference from conduct proximately connected with agent’s acts, 
177, 178. 

representation by vendor to principal that credit is being given to 
agent, 165— 173. * • • • 

ostensible authority of agent illustrated, 178 181. 

against third persons dealing with agent, 182. 
third parties may be affected with notice of private instructions, 
183. , • 

auction-sales, 183, 184, • ^ 
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Principal and* Agent— contd. 

' . estoppels against agents — *« * 

inducing third persons to contract upon credit of principal, 
184—186. 

estoppel or warranty, 184, ?-°V' 

against agent occupying fiduciary position, 186, 187. 

* rendering accounts, 187, 272,' 273. 

‘ person assuming' character of a principal agent, 187, 188. 

*’ in embers of Hindu family, 188. 
res judicata between principal and agent, 388. 
r ^ See Negotiable Instrument f m 
Priv ate Rig hys - c * 

persons interested in, how far deemed to claim under persons litigating, 
373 — 378. 

Privies, 353—355. 

Probate— 

judgment of Probate Court, for what purposes conclusive, 454. 
r* 

Pro-forma Defendant : See Co Defendants, 370. 

Promissory Note : See Negotiable Instruments . 

PUNOHAYET-- 

snbmission to, and award by, 276. 

Purchaser— , 

representation to, that property is unincumbered, ~2, 73. 

See Vendor and Purchaser . 
pendente lite, claims through vendor, 363. 

a ction -purchaser does not claim through defaulting proprietor, 363. 
of putni tenure, position of? 363. 

Quit- rent-* 

payment of, 117. 

4 n ■ * 

R A. I LW A Y R EOEIPTS; 4 218. 

Ratification : See Companies , 221, 240. 

Receipt 

prima facie evidence which may be rebutted, 253—257. 

railway receipt, 218 ; warehouse receipt, 209, 270. 

* 

Receiver— 

dismissal of suit by one member of a family does not bar, 365. 

Recitals— 

oonclusiveiiess of, 258—262. 

Record— 

may be looked to in questions of res judicata, 379—383. 

Redemption— 

Nlecvce for, may .operate as res judicata, 364. 

estoppel against mortgagee neglecting to reserve right of sale in redemp- 
tion-suit, 421, 

suit for, dismissed for default, held not to operate as res judicata, 434. 

cause of action Ik Id identical, 434, 

right to redeem extinguished by partition decree, 149. 
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Registration— 0 

in connection with estoppel, 345, 246. < 

R eo istr ation Ac;r (III of 1877) : See Acts. 

Register of Company : See Companies* 2*38. 

BKL3A.se— * # •. 

distinguished from receipt, 256, 257. 

Remand— 

estoppel by consent to, 284. 

suit upon, dismissed for failure to appear, 427. 

Rent — I 

early form of estoppel by acceptance of* 1(5.* * 

Rent- Suit— • •• 

issue as to measurement of land in, *189, 390. 
rate of rent, 390, 413, 445, 446. 

- ex parte decrees in, 441 — 445* • 

Calcutta Full Bencji decisions, %41 — 445. 
where execution has not been takeg out, 441, 443. w 
decree passed upon defendant's admission, 445, 446. 
no res judicata unless the Court has found what is the 
rent, 445, 446. 

Representation as to Value, 59. * 

Representations— f 

defined in relation to estoppels, 4, 5, 36, 37. * 

classification of, 37 — 43. 

may operate as part of a contract or apart from contract under 
ral law of estoppel, 37, 38, 39. . 

doctrine of changed situations, 38, 56, 64. 
must be as to existing facts, 38, 39. m 
effect of, chiefly to be considered*, 41* 56, 57. 
generally amount to agreement or license, 39, 40. 
rule generally stated with reference to conduct, 40. - 
• estoppel may arise out of statements which mmiot properly be 
ized as misrepresentations, 58, 68. 
by lessor a ground for refusing specific' performance, 127, *1.28. 
Representatives : See lies Judicata , ///. 

of mortgagor hold not barred, 428, 429. 

Res Judicata : # See Estoppel by Judgment. 

Res Sub Judice : See Appeal. 

Revenue Courts— 

rule of res judicata as applied to decisions of, 338 — 340. 

R E V E R SIC N Eli — 

attestation of deed by, 267, 268. 

claim by, not barred by previous decision upon a diffegpnt title, i 
bound by decree against Hindu widow, 356, 357. 
not estopped by judgment against^Hindu widow unless there li 
fair trial of right, 427. 

Right of Way— # • 

license to use, 131. • 


jc j^ne 
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Roman Law— ; 

. res judicata in the, 10, 11. V 

judgments in rem anU in personam, 13. 

Sarat Chunder Dey v. Go pat- La iia— 

illustration of conduct raising an estoppel, 48 — 50. 

authoritative exposition of the doctrine of estoppeh by representation in 
52 — 58. <■ ^ ts ' 

estoppel agaiiVst. the heir, although the acta of the creator of the benam 
do not, raise an estoppel, 77 — 81. ** 

in cases of adoption, 52, 53, 95. 

Cl " ^ * 

Seal— 

estoppel by deed, 243. 

effect of corporate seal : See Companies, 235 — 241. 

Security for Costs—' 

suit dismissed for failure to give, 432. >. 

Self- acquired Property — 
issue as to, 394, 395. 

Servant - 

of tenant, estoppel against, 107. 

of bailee, effect of criminal act or negligence of, 152, 153. 
accredited i»y master, 175. 

master answerable for acts of, within ostensible authority, 181. 
of Company : See Companies . 

Set-off— 

claim by way of, when barred by previous decision, 390. 

Shares— 

certificates of : See Companies, 227. 
issued as fi lly paid-up : See C /mpetnies, 232, 
transfers in blanV : See Companies , 233. 

Shebait— j 

represents the idol, 359, 300. 

Ship— 

register flag, and pass of, 273 : Sec Admiralty . 

Specific Relief Act (I of 18,77) : See Acts/ 

s. IS, pp. 120, 200, 207. * 

a. 21, p. 277. 

Specification : See Patents , 129. 

Standino by— 21, 09, 70, 72, 73 : See Benami Transactions . 

Statement in the Course of Business— 
may raise an estoppel, 04. 

St a tits — 

issue as to, 391, 395, 396 : Sec Adoption. 

judgment upon, formerly regarded conclusive uponhll the world, 451, 452. 
Statute of Frauim (29 Car. II, c. 31— 

, repealed by Act IX of 18,2, 245, 247. 
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STATUTES — g 

29 Car. II, c. 3 (Statute of Frauds), ss. 1, 2, J, 4, *ml 17, pp. 243, 247. 

4 Geo. IV, c. S3 (Factors), p. IGI . * * * 

6 Geo. IV, c. 94 (Factors), pp. l(jjl , 16! 3. • 

il Geo. IV, i«ul 1 W. IV. c. (Oarrio'rs).p. 153. 

« 5 & 6 Viet., c. 39 (Factors), 155, "p.^Gljf • • 

8 & 9 Viet., c. 18 (Lands’ Clauses), s. 127, p. 108. • 

19 k 20 Viet., c! 97 (Mercantile Law) to s. 11, p. 373. 

20 k 21 Viet., c. 85 (Matrimonial), s. 0, |F,311. a 
25 k 20 Viet., c. 89 (Companies), pp. 2, #222. 

30 & 31 Viet., c. 131 (Companies), p. 

30 k 37 Viet., c. 00 (Judicatuie Act), s. 24, p. 295. 

40 k 41 Viet., c. 20 (Companies), p.«222,* • * * #' 

40 k 41 Viet., c. 39 (Factors), pp, 401, 102, 101, 105, 

45 & 40 Viet., c. 01 (Bills of Exchange)— # 
s. 7, p. 211. • - 

ss. 2- 21, p. 197. 
s. 20, p. 203. * 
s. 54, p. 199, 

8. 55, p. 201. 

Suit— 

dismissal of ‘ in its present form/ 437, 438. 

on thfgnmiiil of limitation, 4o 
fcrco Estoppel lag Judgment, VI. 


Tea Garden- 

incidents of business of, 179, 180. 

Technical Points— • # 

judgments upon : See Estoppel bp Judgment, VI. * 

9 a 

TENANCY-AT'WILI— 

may arise by intendment of law, 105, 106. 

• created by tenant holding over, 108. 

Tenancy, Determination of : Seo Landlord and Tenant. 

« * 

Third Parties— * • 

dealing with agent raajubo estopped. as against principal, 182. 
may be affected with notice bf private instructions t^agont, 18??. 
estoppel against agent in favour of, 184—180. 
statements made to defeat, 291. 

Title— 

alternative titles, 405, 400. 

omission to rely on, in previous suit, 402 — 107. 

question of fact as to what is a different, 403, 108, 422, 423. 

in suits to recover possession, plaintiff must assert eve^y, 408, 409. 4 

conflict of opinion as to the rule, 4 M —413. 
distinction suggested by West, J., 414—416. 
Indian decisions. upon Explanation II, 410— 

recent decisipbs oi the Privy Council, 422, 
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Title- —contd. 

issue as to, Of co>shar^r in /lesh pande vatan, 391. 

of mortgagor or f mortgagee, 391, 292. 
of landlord, 327, 328 % 3G9, 370. 
in land acquisiticAi case, 387. 388. 

. Title by Estoppel — * ' f. 

r^b.M .124- 126, 252, 266, 267. 

applied to leases, 124—1211. 

mortgages,' 266, 267. 

Trade-mark — ** 

estonpel aga&ist licensee of, 142. 

>\vner of, 343. 

Transfer op Property — 

when' 1 required to bo in writing and registered, 245. 

TiuNSF wn *OF Property act (IV of 1882) : See Acts. 
s. 9; p. 245. 
s. 41, pp. 74, 158? 
s. 43, pp. 126, 266. 

S. 54, 1>. 91;), ‘ 
s. 59, p. 245. 

». 107, v >p. 245. 

». ill, 

s. 123, p. 245. 

TliE^’iASSEK 

on land, estoppel against, 106. 

Trust— * 

« r., ^relations of, estop f ml in connection with, 22, 7.1, 186, 187 
imposed in. cases of fraud, 89, 

See Trustee and Ce#tni-<j ue~ ' .^sf . 

Trustee — 

_ signing receipt, 256. 

Trustee ,t and Cestoi-qtje trust — 

estoppels in connection with, 97, 98. 

T: USTS Act (II of 1882) : See Acts. 

s. 14, p. 88. 
s. 84, p. 266. 

Ultra Vires — 

contracts ultra vires of Company, 219 — 221, 241. 

U mitre — 

acquiescence in procedure, befoie, 275. 

IT jn t i> i:r t r a l u a tion— 

suit dismissed for, does not work an‘ estoppel, 429. 
Under writer — 

estoppels which nay effect, 172, 183. 

Unpaid Vendor : Sec Vendor and FurcJutser . 
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de(iroo against holder of, 3Gvf. 

Vendor and Purchaser — 

relation of landlord-and tenant may he created between, 100. 
unpaid vendor’s lien defeated by cstc?pp<*2, 23, MO, 147, 154, 150, 157, 

• unpaid vendor parting with dcilfl rentes that purchase-money has 

been paid, 257,^258. • > # 

vendor, representations by, aground for refusing specific iwX^maflee, 128. 
vendor inducing principal or agent f&at ojily on^ of them will be held 
liable, estoppe^by election, 23, 105»-1.73. m * m 

estoppel must be made out clearly, J 7,2, 
authority teiven to agent of, 181. * # 

ven<lor of shares neglecting To ol>4ain*tm*sfor to •fu&chaslfei* hel<l liable as 
contributory, 224, 225. • * 

company purchasing shares neglecting to register transfer, 225, 220. 
title by estoppel in the case of vendor, 268, 24i9t 
sale in execution of money-decree, 09. • v * ^ 

• purchaser at, does not claim through judgment* debtor, 
81, ,82. % * 

See Benarni Transactions, Execution-Sale , Pure heater. 

Waiver— 

of rights in the L'X). 

of compromise, 29P, 297 : See Abandonment 
Warehouse Receipts— 

documents representing goot^s, 209, 270. 

Warranty—: 

line between warranty and estoppel, 38. 

liability t»f agent by reason of, 24. # 

on the part of patentee, 132, 13#. • 

of title by bailee, 149. * * # 

implied warranty of authority by •agent, 184 - ISO. > 

* . * measure of danirfges, 184. 

Waste — 

issue as to, 387. * 

Wharfinger : See AMo&immt. 

Wilfully ok Intentionally— 
the term construed, 40, 47, 53, 54, 

Will— 

recital in, 261 : See Documents . 







